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It takes a Giant 
to catch a Giant 


he always exciting to watch a little guy challenge a big guy— 
and win. That’s why Jack the Giant Killer has topped the list 
of popular children’s stories for centuries. And that’s why we think 
the oil business is the most thrilling business in the world. It’s a 
contest between Men and a modern Colossus. 

Not just any men. It takes men of tremendous initiative and 
daring—giants in their own right—to stalk the reluctant giant, 
Petroleum, drag him from his lair, civilize him, and put him to work. 

Cities Service is well equipped with such men. Geologists who, 
at great personal hardship, track down the giant in his native 
haunts. Production men who risk all to bring him out alive. Refinery 
operations men, who domesticate and train him. Research men, 
who think of new ways to utilize his strength. 

The mammoth muscles of petroleum have taken over some of 
mankind’s hardest, most back-breaking jobs. We think a lot of 
credit is due the great-hearted Cities Service ‘‘ Jacks’? who’ve 
devoted their lives to finding, catching and domesticating this 
mightiest of modern “Giants.” 
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ment in Mt. Olivet Cemetery, Frederick, 
Md., the one place where the American flag 
flies night and day by virtue of special Act 
of Congress. A native of Frederick County, 
Key practiced law there as a young man 
in partnership with Roger B. Taney who 
became Chief Justice of the United States. 
Key later moved to Georgetown, developed 
an extensive practice in the federal courts, 
became District Attorney for the District 
of Columbia, and was sent by President 
Jackson to negotiate a settlement between 
the State of Alabama and the Federal Gov- 
ernment regarding the Creek Indian lands. 
In 1814, when wealthy Dr. William Beanes 
was arrested at midnight and forced to go in 
his nightshirt to the British flagship in 
Chesapeake Bay because of alleged insults 
to British troops, Key obtained a letter 
from President Madison and went personally 
to obtain his friend’s release. During the 
attack on Fort McHenry he was held on 
board the cartel sloop Minden, became an 
eye-witness of the bombardment, and so 
wrote the Star Spangled Banner. 

Photo by Ewing Galloway, N. Y. 











fay 1953 





tered ay second-class matter February 6, 1939, at the post office at New York, N. Y., under the Act o. 
March 3, 1879. Additional entry at Paterson, N. J., July 23, 1936. 
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Foreign Fiduciary Barrier Lowered 


Governor Dewey has signed Chapter 
643 of the New York Laws of 1953 
which eliminate the former prohibition 
against the solicitation of fiduciary 
business in New York State by out of 
state banks authorized to do business 
in this state. As one of those who has 
always been in favor of reciprocity be- 
tween the states in matters affecting 
trust business, it occurred to me that 
it might be of wide interest to your 
readers. 


George C. Barclay, 
Vice President 
City Bank Farmers Trust Co., 
New York 


Common Trust Fund Publicity 


This refers to your letter of Febru- 
ary 5 in which you raise questions con- 
cerning the propriety of publication’ in 
Trusts AND Estates of excerpts from 
annual reports to stockholders of banks 
operating common trust funds in which 
reports reference is made to operating 
results of such funds and from annual 
reports of State banking departments 
which may contain similar data in 
composite form. 


The Board has found no reason to 
alter its views on this general subject 
as earlier expressed in letters to you 
dated June 8, 1950, and May 10, 1951, 
and is strongly of the belief that publi- 
cation of information, regardless of its 
source, relating to the earnings or values 
of assets or units of participation, 
whether relating to a particular fund 
or in summary form representing com- 
posites or averages of several funds, 
would contravene the purpose and in- 
tent of the restriction upon publication 
contained in Section 17 of Regulation F. 


The Board is concerned over recent 
reports of developments in common 
trust fund administration which indi- 
cate the occasional use of such funds 
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tor purposes which are not in accord 
with the concepts underlying their au- 
thorization. Consequently, the Board 
holds strongly to the belief that publi- 
cation of information concerning the 
results of common fund operation can 
lead to inaccurate and unfair compari- 
sons concerning the operation of indi- 
vidual common trust funds and may 
have contributed, in part, to existing 
misunderstanding of the special nature 
and restrictive purposes of such funds 
which is the basis for their misuse as 
investment media for individuals who 
are not primarily concerned with the 
establishment of trusts for true fiduci- 
ary purposes. On the other hand, as 
indicated in our letter to you of May 
10, 1951, the Board has not taken objec- 
tion to the publication of general sum- 
maries relating either to the composi- 
tion of common trust funds by classes 
and types of investments or to the aggre- 
gate of dollars or numbers of fiduciary 
accounts so invested. 


While the usefulness of common trust 
funds, within the framework of their 
prescribed purposes, has been well dem- 
onstrated, there is a continuing need to 
emphasize their special nature and re- 
strictive purposes and to refrain from 
actions, including certain kinds of pub- 
licity, which may encourage their mis- 
use as investment trusts for individual 
investment purposes. 


While the prohibition relating to pub- 
lication has sole applicability to banks 
operating common trust funds, the in- 
terests of all who. are concerned with 
the proper and successful administra- 
tion of such funds will be best served 
by careful observance in all quarters 
of the spirit and intent of this prohibi- 
tion. We feel sure we may count on 
your understanding cooperation. 


S. R. Carpenter, 
Secretary Board of Governors, 
Federal Reserve System 








Bank Entertains Young Lawyers 


The Hanover Bank, New York, was 
host to 33 young attorneys on April 22 
for a Young Lawyers’ Trust Conference 
which was one of a series of programs 
designed to maintain the goodwill of the 
legal profession and to keep in touch 
with the younger men moving up the 


ladder. 


The guests were welcomed by Han- 
over’s president R. E. McNeill, Jr. while 
the program was outlined by R. C. 
Harrison, vice president, and presided 
over by W. H. Eierman, assistant vice 
president. Various officers of the bank 
presented the following topics: Pensions, 
Profit-Sharing and Savings Plans; Will 
Review and Estate Analysis; Estate Ad- 
ministration; Trust Administration; In- 
vestments; Common Trust Funds; and 
Policies of the Hanover Bank—A Sum- 
mary. The men also had opportunity to 
meet department heads and_ senior 
accountants who could discuss such 
problems as the Greeley Formula on 
charitable remainders, previously taxed 
property or tax apportionment compu- 
tations. They were taken on a tour of 
the bank, and were guests at luncheon 
in the board room. Since the law firms 
had nominated men specializing in fidu- 
ciary law in the same age bracket, many 
of them were able to renew friendships 
made at law school. 


The Young Lawyers’ Trust Confer- 
ence was instituted last year after Han- 
over’s experience that only a small per- 
centage of the law school seniors actu- 
ally took up practice in the New York 
metropolitan area. Follow-up letters to 
those attending the April Conference, 
and to the senior partners who nomi- 
nated them, will urge discussion of the 
program and invite suggestions for fu- 
ture sessions. The bank will conduct 
its next conference October 21. 


LUNCHEON BREAK at The Hanover Bank’s (New York) Young Lawyers’ Trust Con- 
ference. Left to right, Herbert A. Wolff, Jr.. Edgar J. Nathan III, Charles B. P. Van Pelt. 
Hermann C. Schwab, Hanover assistant secretary; John B. Campbell, and Winslow T. 


Richmond, Hanover vice president. 
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Trust Woman Named U. S. 
Assistant Treasurer 






President Eisen- 
hower has appoint- 
ed Catherine B. 
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Cleary, trust offi. F = 
cer of First Wis- F ing 
consin Trust Co., | 
Milwaukee, and d 
_ president of the 8 
“Carmanns B.cuzary Association of Bo 
Bank Women, to 
be Assistant Treasurer of the United oc 
States. Miss Cleary, who is a native of as 
Madison, holds a bachelor’s degree from in 
the University of Chicago and a law si 
degree from the University of Wiscon- 
son and was an associate attorney in 
the Chicago law firm of Defrees, Fiske, wa 
O’Brien & Thomas. She has been a pop- 7 
ular speaker at women’s finance forums. mo 
i .-* 8 chit 
EDITH” — Death Tax Shelter A 
The London Economist reports the | 0-4 
formation of the Estates Duties Invest- | fidu 
ment Trust Company, Ltd., to act as } sho 
a neutral shareholder in private com- | and 
panies faced with forced liquidation of | dev 
shares to pay death duties at the demise J °C 
of a stockholder. Under the chairman. § futu 
ship of the sponsor of Lord Piercy, the F = 
company has been organized with an 
initial capital of 1 million, subscribed 
by seven leading insurance companies 
and a number of investment trusts. The 
company will be managed by Industrial 
and Commercial Finance Corporation. 
If the demand for its services justifies 
it, the firm may later be converted into 
a public company, thus—as The Econo- 
mist remarks—giving institutional in- 
vestors an opportunity to invest at one 
remove in private companies without 
adding to their unquoted investments. 
The aim of the new organization will 
not be to coddle private companies until 
their shares can be floated, but to take 
up the shares purely as investments 
carefully avoiding interference with 
management, 
A A A 
Trust Session at A. I. B. 
Convention 
The 5lst annual convention of tle 
American Institute of Banking will lk 
held in Cleveland, June 8-12. Include 
in the program is a conference on tru 
business and investments, scheduled fu 
9:30 A.M. on Tuesday, June 9, whid 
will be led by J. R. Johnson. vice pres 
dent and trust officer of Bank | 
America, N.T.&S.A., Los Angeles. Wy 
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Property Protection for Living 
An Editorial 


NE OF THE MOST PREVALENT PUBLIC DELUSIONS about 
Trusteeship is that one must die to do business with 


) a trust institution, that one can put off consulting his attorney 
and drafting his will, or get around to arranging a life 
| insurance program after “immediate” matters are in hand. 


Many banks have done an excellent job of featuring the 
advantages of immediate Estate Planning — but too fre- 
quently describe them in terms of the interest of everyone 
except the person addressed. Booklets and advertisements 
emphasize the estate tax aspects, the expert preparation of 
a Will, planning for the family’s future, the estate a man 
will leave. Too few convey the idea that fiduciary services 
are for the living, and thus of advantage to both the cus- 
tomer and his beneficiaries. 


Much progress has been made in developing investment 
management, custody and living trust and business insur- 
ance accounts, especially in the larger cities, but far more 
remains to be done to overcome the “death” sentences of 
trust copy. The “Manana” approach may be one of the 
chief causes of the public’s procrastination. 


Another continuing delusion is that only the quite well- 
to-do can afford, or even make good use of, professional 
fiduciary aid. This misconception, like the other, can and 
should be corrected. With the inclusion of medium-sized 
and smaller estates, much immediate business could be 
developed with current fees to insurance men, attorneys and 
accountants as well as the trustee. It would not only put 
future estates in better order but also assist owners to pro- 


tect and make more thoughtful use of current estates. One 
of the best types of program to this end is the “If You Have 
$5,000 You Have an Estate” approach. This may vary from 
a $1,000 figure to one related to State or Federal transfer 
tax limits, but the idea is the same in dispelling two delu- 
sions at once. 


Trust institutions are in a unique position to publicize the 
present uses of personal and business financial services: 
attorneys are precluded from advertising, as are account- 
ants in large measure, and life insurance underwriters are 
under disadvantages in recommending themselves. There 
is so vast a volume of potential business in which all can 
share to mutual advantage that the only true competition 
is with the unskilled amateurs and the negative force of 
Neglect. 

Constructive usage of wealth, large or small, is to the 
community as well as personal benefit and the sooner it 
begins the less economic loss will be sustained, the more 
opportunity there will be for service to the substantial mem- 
bers of our own communities, their families and their busi- 
nesses. Perhaps the reason that many trustmen say that Will 
business—via the Will file— is easier to build is that they 
have not given anywhere near the prominence and publicity 
to the Living services. 

& 6. a 


598 Taxpayers Convicted 

Five hundred and ninety-eight federal taxpayers were 
convicted of tax evasion last year, according to an analysis 
of U. S. Dept. of Justice penal statistics by Commerce Clear- 
ing House. This is 16 times the number convicted in 1942. 
Fines in 1952 were nearly three million dollars, or 21 times 
the amount collected in 1942. 


We maintain complete trust 


services for individuals and corporations. We invite your 


inquiry whenever we can be of assistance in this area. 


CITY NATIONAL BANK 


AND TRUST COMPANY of Chicago 
208 SOUTH LA SALLE STREET 


(MEMBER FEDERAL DEPOSIT INSURANCE CORP.) 
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WO NEW RULINGS of considerable 
» jectilnavl to everyone interested 
in pension and profit-sharing trusts have 
recently been issued by the Bureau of 
Internal Revenue. Revenue Ruling 32 
has to do with procedures applicable to 
the issuance of advance rulings with re- 
spect to qualification under Section 165- 
(a) of the Internal Revenue Code. Reve- 
nue Ruling 33 is a compilation of 
guides applicable to the matter of qual- 
ification. 


Heretofore requests for advance rul- 
ings on the qualification of plans were 
filed with the Commissioner of Internal 
Revenue in Washington, although the 
actual processing of the applications 
was handled at the office of the local 
Agent in Charge. Under the new pro- 
cedure of Rev. Rul. 32, which became 
effective April 16, 1953, all such appli- 
cations should be filed with the local 
Director of Internal Revenue. 


The ruling points out that while ad- 
vance rulings as to the qualification of 
plans is not required as a condition 
precedent for obtaining any of the tax 
benefits pertaining to qualified plans, 
such advance rulings, however, are is- 
sued if requested by taxpayers. Rev. 
Ruling 32 now sets forth in one official 
statement all the steps in the procedure 
for obtaining such advance ruling. 


Procedure for Advance Ruling 


The new procedure applies to (a) the 
initial qualification of a plan and trust; 
(b) amendments; (c) terminations; 
(d) curtailments; and (e) investment 
of trust funds in stock or securities of 
the employer. The last of these repre- 
sents a change since heretofore all mat- 
ters relating to the investment of trust 
funds in stock or securities of the em- 
ployer were handled in Washington 
rather than on a local basis. It should 
be noted that opinions and rulings in 
matters concerning the taxation of bene- 
fits and distributions from trusts and 
the deduction of contributions by em- 
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Pension Rules Restated 


HIGHLIGHTS OF NEW PROCEDURES FOR ADVANCE RULINGS 
AND QUALIFICATION 


FRANCIS J. AMER 


Vice President and Trust Officer, The National City Bank of Cleveland 


ployers are still issued by the Bureau 
in Washington. Requests for such rul- 
ings should be addressed to the Com- 
missioner marked for the attention of 


T:S:P. 


The information to be filed with 
applications for rulings in the case of 
original qualification and amendment 
remains unchanged. In the case of cur- 
tailments and terminations, Rev. Rul. 
32 now requires full information con- 
cerning the reasons for the termination, 
considerable detail with respect to each 
of the 25 highest paid employees for 
each year of the plan’s operation, a 
schedule for each year showing the 
number entering and leaving the plan 
and a full statement with respect to 
funds invested in obligations or prop- 
erty of the employer. 


The information to be filed with 
applications concerning the investment 
of trust funds in stock or securities of 
the employer is the same previously 
required by P.S. 49. It should be noted 
in this case that even if an advance 
ruling is not requested the Commission- 
er must be notified of the proposed in- 
vestment by filing the required informa- 
tion with the local Director of Internal 
Revenue. 


Qualification Standards Compiled 


Rev. Rul. 33 in most respects simply 
restates and compiles in one convenient 
place existing qualification standards 
published in various rulings since the 
Revenue Act of 1942. In a number of 
instances, however, the new ruling does 
change or amplify previous published 
rules. One feature of Rev. Rul. 33 that 
will prove helpful is the orderly ar- 
rangement of the material and the de- 
scriptive summary in table of contents 
form that precedes the text. 


The Ruling is divided into five parts: 
(1) Introduction; (2) Employees trusts 
in general; (3) Impossibility of diver- 
sion; (4) Requirements as to coverage; 













and (5) Discrimination as to contribu- 
tions or benefits. 


Part 2 of Rev. Rul. 33 covers many 
topics relating to employees trusts in 
general. Among these is the basic re. 








quirement that the plan must be for the 





exclusive benefit of employees or their 





beneficiaries. The Ruling here covers§ 





situations with respect to partners, at- 
torney participants and insurance agents. 
Other points covered by Part 2 are 
designations of beneficiaries, the use of 
a profit-sharing plan as a feeder for a 
pension plan, the requirement of perm: 
anency, stockholder participation, com: 
munication of the provisions of the plan 
to employees, and investment of trusi 


funds. 















Investment in Company Stock 





With respect to the investment o! 
trust funds in stock or securities of the 
employer, the new Ruling continues i 
effect the provisions of P.S. 49 concern: 
ing the information to be filed with the 
Commissioner, but amplifies the previ 
ous ruling to some extent. Thus, whil 
the Ruling states that in making invest 
ments the primary purpose of benefiting 
employees or their beneficiaries must bé 
maintained, it also points out that ai 
incidental benefit may thereby inure t 
others. 


















Essentially, the making of an inves! 
ment by the trustee must be for th 
best interests of the trust, and in thi 
regard a standard is given by the Rw 
ing, namely, “the cost must not exceaf 
fair market value at time of purchast 
a fair return commensurate with th 
prevailing rate should be _ provide 
sufficient liquidity should be maintaine 
so as to permit distributions in accor 
ance with the terms of the plan. ar 
the safeguards that a prudent invests 
would look to should exist.” 
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The Ruling adds a new requireme’ 
particularly applicable to profit-sharit 
plans that did not appear in previous 
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published rulings although generally 
found in the administrative provisions 
of such plans. It states that the plan 
must provide for a valuation of securi- 
ties held by the trust, at least once a 
year on a specified inventory date, in 
accordance with a method consistently 
followed and uniformly applied, and 
for an adjustment of the accounts of the 
participants in accordance with such 
valuation. 


Diversion and Coverage 


Part 3 of Rev. Rul. 33, covering the 
requirement of impossibility of diver- 
sion of trust assets, points out that the 
trust instrument must definitely and 
afirmatively make it impossible for the 
diversion to occur. The matters of erron- 
eous actuarial computations and the 
application of dividends and other 
credits under group annuity contracts 
are also treated here. 

Under Part 4, dealing with require- 
ments as to coverage, are such matters 
as percentage coverage requirements, 
classification of employees for purposes 
of eligibility or coverage, different eligi- 
bility requirements for present and fu- 
ture employees, and the integration of 
benefits with Social Security benefits. 
With respect to contributory plans, Reg- 
ulations 111 provide that the require- 
ment of contribution by the employees 
must not be so burdensome as to make 
the plan acceptable only to the highly 
paid employees if it is to avoid being 
considered discriminatory. Rul. 33 states 
that “as a general rule, employee con- 
tributions of 6% or less are not deemed 
to be burdensome.” 


Another provision worthy of note 
concerns the denial of participations for 
failure of the employee to enter the plan 
upon becoming eligible. The Ruling 


| States that participation may be denied 


| of something substantially more than 
| Mere consent on the part of the em- 


vest 
the 


thi 
Ru 


hasé 
th 


ployee. 


Many plans under which benefits 
are provided by the purchase of insur- 


| ance contracts contain a provision ex- 
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Onerating the trustee from liability in 
the event of a reasonable delay in the 
purchase of such contracts. Rul. 33 
now states that such a provision in a 
plan will not adversely affect the quali- 
fication of the plan if benefits are cal- 
culated from the effective date of parti- 
Cipation, 


Discrimination and Vesting 


Part 5 of Rev. Rul. 33 covers discrim- 
imation as to contributions or benefits 
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under the requirement of Sec. 165(a) of 
the Code which prohibits discrimination 
in contributions or benefits in favor of 
officers, shareholders, supervisors. or 
highly compensated employees as 
against other employees either within 
or without the plan. Contributions or 
benefits for the respective participants 
may vary provided that the plan in its 
over-all operations does not discriminate. 
Thus, in a profit-sharing plan benefits 
may vary by reason of a distribution 
formula which takes into consideration 
years of service. The Ruling states, how- 
ever, that the operation of the formula 
in each case is controlling, and if the 
results are discriminatory, as measured 
by the ratio of benefits to compensation, 
the formula is objectionable. 


With respect to vested rights, the 
Ruling points out that the Code does 
not require that an employee be granted 
immediate vested rights as a condition 
for qualification of a plan. On the other 
hand, the Ruling states that the plan 
must grant vested benefits to an em- 
ployee without the consent of the em- 
ployer who has reached the normal 
retirement age in a pension plan or a 
stated age in a profit-sharing plan and 
has satisfied reasonable and uniformly 
applicable requirements as to service or 
length of participation. An exception is 
made in case of discontinuance or re- 
duction of benefits for cause, provided 
the cause is distinctly stated and does 
not discriminate. 


A new provision permits the plan to 
provide for additional benefits on ac- 


count of service after normal retirement 
age. In a profit-sharing plan continued 
participation beyond a stated age until 
actual retirement may likewise be per- 
mitted. 


Also of interest are the provisions 
with respect to discretion as to payment 
of benefits. In a pension plan such dis- 
cretion is not objectionable since one 
option is the actuarial equivalent of 
another. In a profit-sharing plan, how- 
ever, the Ruling points out that if 
periodic distributions are to be made to 
some and lump sum payments to others, . 
the present value of all such periodic 
amounts payable to any employee 
should be equal to the immediate lump 
sum otherwise distributable to him. 


A final provision of Rev. Rul. 33 
applies to earmarked investments under 
a profit-sharing plan, such as annuity 
or insurance contracts, and should serve 
to clarify previous rulings on this sub- 
ject. According to Rev. Rul. 33, in such 
cases the trustee must invest each parti- 
cipant’s interest proportionately in such 
earmarked investments unless all parti- 
cipants have the right to direct the trus- 
tee as to such investments. 


& 86 & 


“Executive Severance Contracts 
Protection for Company and Executive 
Alike” is the title of a new booklet pub- 
lished by Koster, Dana & Co., of New 
York, one of the pioneer writers on this 
subject. This is the fifth complete re- 
vision of a special study originally pub- 
lished in 1945. 





Outstanding pension actuaries, lawyers, businessmen and labor leaders discussed pension, 
profit-sharing and other employee benefit plans on April 15 before a group of corporation 
executives at a seminar held at the Anglo California National Bank head office in San 


Francisco. Speakers included Charles E. 


Haines, Pension Fund Department, Merrill, 


Lynch, Pierce, Fenner & Beane; Walter C. Fox, Jr., attorney, Chickering and Gregory; 

David G. Goddard, actuary, Marsh & McLennan, Inc.; Myles L. Grover, actuary, Johnson 

and Higgins of California; Robert Littler, attorney, Littler, Lauritzen and Mendelson; 

Ivan T. Brandenburg, president, Local 17, Amalgamated Lithographers of America, and J. 

Philip Nathan, vice president and controller of the Bank. Paul B. Kelly, first vice president 

of Anglo Bank, Laurence Tharp, vice president and manager of the trust department, and 
Philip S. Dalton, trust advisor, also participated in the program. 
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School on How to Sell 
Trust Service 


The most widespread public misun- 
derstanding about trust services is the 
cost of naming a bank as executor and 
trustee of an estate, 200 bankers attend- 
ing the Trust Development School of 
the Pennsylvania Bankers Association 
in Harrisburg on April 17 were told. 


“Actually, bank fees for this service 
are exactly the same as any individual 
would receive, because all fees of this 
nature are subject to the approval of 
the Orphans’ Court,” Walter A. Brunke, 
trust officer, Fulton National Bank, Lan- 
caster, pointed out at the first trust 
school in the history of Pennsylvania 
banking. In his address on “How to 
Meet Objections”, Mr. Brunke discussed 
also the average person’s belief that 
trust departments serve only million- 
aires, whereas in reality banks accept 
all sizes of estates for their care. Many 
people have not made complete inven- 
tories of their assets, he said, and most 
of them would be surprised at the full 
value of their estates.” 


Mr. Brunke also presented a course 
entitled “How to Prospect.” He showed 
that directors, officers, employees, and 
stockholders could provide a good list 
of trust prospects, and that close ob- 
servance of local newspaper items, co- 
operation with attorneys, and trust talks 
before civic and social organizations 
could bring additional lists. “It must 
be remembered that these methods of 
prospecting are not a one-time job but 
require continuous servicing to keep up- 
to-date,” he said. “And trust depart- 
ments cannot survive without a healthy 
list of prospects.” 


Officially opened by Paul C. Wagner, 
Chairman of the P.B.A. Trust Division 
and vice president of the Fidelity-Phila- 








delphia Trust Co., the school was di- 
rected by A. M. McNickle, vice presi- 
dent, Fidelity Trust Co., Pittsburgh, 
and chairman of the P.B.A. Trust De- 
velopment Committee. He spoke on 
“The Market for Trust Business” and 
delivered a chart presentation on “Tech- 
niques in Closing.” 


A three-man panel discussed “The 
Technique of Selling,” including the pre- 
approach, the actual approach, the pres- 
entation, and a follow-up prior to clos- 
ing. Robert E. MacDougall, vice presi- 
dent, Girard Trust Corn Exchange Bank, 
Philadelphia, panel chairman, 
assisted by Mr. Brunke and Paul O. 
Rothermel, trust officer, Berks County 
Trust Co., Reading. 

Mr. Rothermel also spoke on “The 
Product We Have to Offer,” outlining 
twelve separate trust department services. 
He also listed 13 implements for estate 
planning, several or all of which, he 
said, were needed to arrive at an 
effective estate plan. “The primary ob- 
jective is the accomplishment of the 
prospect’s desires as to distribution of 
his estate upon his death or during his 
lifetime in a manner which will be most 
beneficial to his heirs,’ Mr. Rothermel 
stated. “Thoroughness leads to confi- 
dence which in turn leads to the reten- 
tion of the business you secure.” 


A forum discussion followed the pres- 
entation of the formal courses. 


A A A 
Mutual Funds Assets at High 


Total assets of more than $3.9 billion 
set a new record for 112 open end 
mutual funds as of March 31 in figures 
compiled by the National Association 
of Investment Companies. Sales of new 
shares during the first quarter were 
approximately $200 million, with net 
sales $132 million. 





Robert E. MacDougall prepares blackboard presentation on “The Technique of Selling” at 


Trust Development School of the Pennsylvania Bankers Association. 
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Trust Council Activities 








April meetings of Life Insurance and 
Trust and Estate Planning Councils re- 
ported to T.&E. were the following: 


Los Angeles—8th: Edward N. Pol- 
isher, Philadelphia lawyer and author of 
“Estate Planning and Estate Tax Sav. f 
ing,” spoke on a wide range of recent 
estate planning developments before an 
audience which included invited attor- 
neys and accountants. 


Southeast Florida—l6th: Talks by 
visiting lecturers at the University of 
Miami Tax Institute were planned for 
the regular monthly meeting. 


Detroit—2%h: W. Gibbs McKenney 
of Baltimore, co-editor of “Taxes and 
Estates,” discussed estate planning for 
the businessman. 


El Paso—28th: Francis G. Bray, 
Houston general agent for New England FF 
Mutual Life Insurance Co., spoke on 
pension trusts. 


Fort Worth—20th: Oil and gas inter- 
ests were defined and explained in af 
talk by Hugh B. Smith, of the local F 
law firm of Thompson, Walker, Smith fF 
& Shannon. 


Richmond—8th: The outlook for in- 
terest rates and investments was ex- 
plored by J. Harvie Wilkinson, Jr., 
executive vice president of State-Plant- 
ers Bank and Trust Co. 
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Liability Insurance for 
Corporate Fiduciaries 
Improved 






Changes improving general liability 
insurance coverage for banks acting in 
fiduciary capacities were announced 
last month by the National Bureau of 
Casualty Underwriters. The changes}) 
were developed by the Bureau in Col-}) 
laboration with the Insurance and Pro-}) 
tective Committee of the American] 
Bankers Association and became effec- 
tive April 20 in all states except Texas, 
where a later date will apply. 










The changes are contained in two 
standard forms of endorsement entitled 
“Fiduciary Liability of Banks.” One 
form is designed for attachment to the} 
Comprehensive General-Automobile Lia- 
bility Policy, and the other is intended 
to amend the Comprehensive General 
Liability Policy. They are identical in 
form, except that the endorsement for} 
the Comprehensive General Liability} 
Policy omits the provisions relating to} 
automobiles. . 
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Fiduciaries Financial Service 


This service is to assist individuals acting as Executor, Ad- 
ministrator, Trustee or Guardian—their Counsel, Accountants 


or Advisors. 


By appointment of Bankers Trust Company as Custodian or 
Agent, fiduciaries may relieve themselves of the worries and 
details of property management and the keeping of pertinent 
records. The following services may be obtained in whole or 


in part as the fiduciary and his counsel require: 


Safekeeping of Securities Investment Advisory Service 


Collection of Dividends Maintenance of Complete Estate 
and Interest and Income Tax Records 

Handling of Security Preparation of Schedules for 
Sales and Purchases use in Court Accountings 

Stock Transfers Depositary under Court Order 


You are cordially invited to write Personal Trust Department, 
Bankers Trust Company, 16 Wall Street, New York 15, for 
full information. We shall be glad to send you a printed out- 


line of the services we render as agent for individual executors. 


BANKERS TRUST COMPANY 


NEW YORK 


Member Federal Deposit Insurance Corporation 


- 
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WOULD LIKE YOU TO TAKE A TRIP 
| with me to Denmark, to the town 
of Elsinore, where I will introduce you 
to Hamlet, trust officer of the Elsinore 
Bank & Trust Company. In one of its 
fiduciary accounts, it is acting as sole 
trustee under the will of Christian, the 
late King of Denmark, for the benefit 
of his widow, Gertrude, who has con- 
tinued on her regal way by marrying 
Claudius, the present King. Once more 
a problem has arisen about the use of 
principal of the trust to supplement in- 
come under a provision which says in 
effect that principal may be invaded in 
whole or in part, in the sole discretion 
of the trustee, for Gertrude’s support, 
comfort and welfare and to maintain 
her in the manner of living to which 
she has been accustomed. 


Gertrude, through her lawyers, Polo- 
nius & Laertes, has filed a formal request 
with the bank for funds from principal, 
stating that it is necessary for her to 
engage the services of 15 additional 
royal gamekeepers, because the deer 
and boar have been unusually prolific 
this season, 30 more courtiers, together 
with their costumes, because some of 
the old ones (the courtiers. that is,) 
are wearing out and the training of 
young ones is essential. a new queenly 
throne because the present seat is hot in 
the summer and the newer style thrones 
are equipped with air conditioning, and 
also another jewel for her crown, to 
replace the one Gertrude gave as a 
donation to the Elsinore Red Feather 
campaign. 


This is the sixth request for an in- 
vasion of principal that Gertrude has 
made in five years of the trust’s exist- 
ence and if this is permitted, the total 
depletion of principal will then amount 
to 20% of the original value of the 
fund. It is no secret that Gertrude has 
a sizable private fortune which she in- 
herited from her grandfather and, of 





From a paper read March 4, 1953, before Sec- 
tion on Wills, Trusts and Estates of Committee 
on Post-Admission Legal Education, Association 
of the Bar of the City of New York. 


“To Pay or Not to Pay” 


Questions Confronting Trustees in Exercising 
Discretionary Powers of Distribution 


ROBERT A. JONES 


Vice President, Guaranty Trust Company of New York 


course, she also has Claudius, who does 
not do too badly on his regal allowance. 
On Gertrude’s death the principal is to 
be divided among her distributees as in 
intestacy and if her death occurred 
today there would be some dozen or 
more of such remaindermen, including 
six infants, an incompetent and an 
absentee. 


The bank’s attoneys, Rosencrantz, 
Guilderstern, Marcellus, Osric & Fortin- 
bras (Horatio, of counsel) have told 
Hamlet that “it is one of those things,” 
more a question of business judgment 
than of law and that the court will 
doubtless refuse to substitute its discre- 
tion for that of the fiduciary. 


Trust Officer’s Soliloquy 


So Hamlet is troubled. In fact, he is 
melancholy. As though the poor quar- 
terly earnings of his Trust Department 
were not enough, he has Gertrude. As 
we approach his desk, we hear him 
soliloquizing, so we conceal ourselves 
behind the arras and eavesdrop. Hamlet 
speaks: 


“To pay, or not to pay: that is the question: 


Whether ’tis safer in the administration to 
suffer 


The slings and arrows of an outraged life 
beneficiary, 


Or to take arms against a sea of remainder- 
men, 


And by opposing end in a surcharge? To 
exercise: to terminate: 


No more: and by a termination to say we end 


The headaches 
shocks 


and the thousand natural 


That a trustman’s flesh is heir to, ‘tis a 
consummation 


Devoutly to be wish’d. To exercise: to termi- 
nate: 


To terminate: perchance to compromise: ay, 
there’s the rub; 


For in that termination what suits may come 
When we have shuffled from our desk into a 
pension, 


Must give us pause: there’s the problem of 
accustomed manner of living 
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That makes calamity of so long life; cl 
re 
For who would bear the whips and scorns of te 
a contested accounting, 
ou 
The special guardian’s objections, the remain- co 
dermen’s contumely, the 
The pangs of testimony, the law’s delay, ; pr 
The sharp questionings of the court, the super Fe en 
technical construction of the instrument, F% tio 
And the cracks editorial appearing in the As 
Law Journal | ask 
When the trust officer himself might his§) tru 
quietus make | a | 
With a well-directed thrust of his letter tha 
opener? Who would such burdens bear | the 
To grunt and sweat through an under-com- adr 
pensated life 7 
But that the dread of something after payment, pri 
The second-guessing and hindsight from whose whe 
murderous conclusions lem 
No fiduciary can escape, puzzles the will, trus 
And makes us rather bear those ills we have sas 
OF | 
Than fly to others we know not of? be 
Thus the exercise of discretion does make juds 
nervous wrecks of us all; circ 
And thus the native desire to acquiesce inf €xer 
payment | subj 
Is sicklied o’er with the pale cast of possible | cept 
surcharge, an a 
And activities of consequence in customer}, fi 
relations ; a 
wis ; p sho 
With this regard their currents turn awry, pe 
Stanc 
And lose the name of action.” Cise 
Poor Hamlet! In his present dis- 
traught condition, it would be kinderf 
to tiptoe out and leave him to his inde 
cision. : 
{ 
So now we are back in the Bar Asso- 
ciation Building and after an approprry 
ate lapse of time we hear that Hamlet 
has adopted a rather drastic method off 
settling his problem. He terminated thef 
trust in toto by polishing off Gertrude, 
as well as Claudius, and the entire firm 
of Polonius & Laertes, and then hej 
joined the group of decedents himself 
after a scuffle that turned the dignified a 





Trust Department of the Elsinore Banky 
& Trust Company into a shambles. Whalf 
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of discretionary 


the exercise 
powers ! 


price 


Simplicity Itself! 


It sounds simple enough in the word- 
ing of the will or trust agreement to say 
that if the income is insufficient, princi- 
pal may be invaded in the discretion of 
the trustee to supplement that income. 
Draftsmanship on this point is of the 
utmost importance, however, for it fur- 
nishes the working directions to the 
trustee for the operation of the trust 
and if the language is not completely 
clear, then comes trouble. I should here 
renew, on behalf of all corporate trus- 
tees, Our invitation, our willingness and 
our desire to have members of the bar 
} confer with us about matters such as 
) these while the instruments are being 
prepared, so that our practical experi- 
ence in dealing with many such situa- 
) tions can be made available to counsel. 
As a matter of fact, it is there for the 
asking irrespective of whether a bank or 
trust company is named, for we have 
a broad and sincere interest in seeing 
that all trustees get the proper tools of 
their trade and that the business of 
administering trusts is successful. 


eo 


rend arenas mihi bo aS ra 


The cases laying down the general 
principles which a trustee should follow 
when he has a discretionary trust prob- 
lem are familiar. For example. when a 
trustee has discretion in the distribu- 
tion of trust property, whether income 
or principal or both, his discretion must 
be exercised prudently, with sound 
judgment and in good faith under the 
circumstances, Such an exercise or non- 

| exercise of discretionary power is not 
| subject to the control of the court ex- 
| cept that it may be reviewed to prevent 
an abuse of discretion, arbitrary action 
or fraud. That being so, it is not open 
to a trustee to ask the court what he 
should do in any given set of circum- 
stances where he is supposed to exer- 
cise his discretion under the terms of 





















Jince 






May 1953 


AMERICAN 
TRUST 
COMPANY 


his instrument, and so long as he does 
whatever he does honestly, reasonably 
and with an appreciation of his fiduci- 
ary responsibility, he cannot success- 
fully be made to respond financially. 
The court will not substitute its judg- 
ment for that of the trustee who has 
been selected as the repository of the 
power given by the trust instrument. 


All this sounds very nice but what 
happens when a request is presented 
to a trustee by a ite beneficiary to pay 
over to him some of the trust principal? 
The trustee’s primary concern is then 
to ascertain, by the precise terms of 
the will or trust agreement under which 
he is acting: (1) whether a discretion- 
ary power is expressly granted, and (2) 
the scope of the power. If there is some 
doubt about either of those matters, the 
court, as I understand it, will determine 
any question of construction. But if 
there is no such doubt, the exercise of 
the discretion rests with the trustee. 
The trust instrument is the charter of 
the trustee’s authority and he must be 
sure that he acts within it. 


Framing the Charter 


If you and your client agree that 
the trustee should have discretionary 
power to distribute trust property, make 
it crystal clear that he does and thus 
eliminate one source of trouble both for 
the trustee and the persons interested 
in the trust. 


What, then, do you advise your client 
about restricting the power? Many 
testators and their counsel feel that it 
is desirable to specify the purposes for 
which principal may be invaded, such 
as accident, illness, hospitalization, or 
other such emergency (a rather narrow 
sort of provision) or for education, care, 
support and maintenance (a somewhat 
broader purpose). Others and _ their 
counsel feel that the discretion given to 
the fiduciary to invade should be un- 
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complete trust service. 
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limited and unqualified, such as for the 
welfare or the best interests of the bene- 
ficiary or for his happiness, or simply 
just “for” him. 


Some trustees would doubtless prefer 
a reasonably definite delineation of 
their powers; others would be willing 
to tackle whatever set of circumstances 
might come along. If the basis for the 
grant of discretionary power lies in tax 
reasons, obviously the power must be 
completely unrestricted. If limitations 
are imposed, the instrument should 
certainly be drafted so as to avoid un- 
certainties or ambiguities. Tests should 
be made reasonable, practical and well 
understood, not subject to argument 
over definitions or niceties of meaning 
of words. An example of vagueness 
likely to cause trouble for the trustee 
would be: 


“If when my son shall attain the 
age of thirty years he has exhibited 
initiative and competence, then my 
trustee in his discretion may pay to 
him all or any part of the corpus of 
this trust.” 

Ideas about the exhibition of initiative 
and competence vary widely and in the 
exercise of his discretion under such a 
provision, the trustee may well invite 
litigation. The Statement of Policies for 
the Acceptance of Trust Business adopt- 
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ed in 1940 by the Trust Division of the 
American Bankers’ Association states 
in part: 

“While a trust institution should be 
willing to accept discretionary powers 
in the use of principal for the reason- 
able needs of income beneficiaries, it 
should be reluctant to accept a power 
which would make it necessary for it 
to pass judgment upon the attainment 
by a beneficiary of sufficient character 
or ability to entitle him to receive 
principal or income.” 


Four-Point Inquiry 


If I were a practicing lawyer and had 
had the experience which was fallen to 
my lot in my present position, I would 
approach the problem somewhat in this 
fashion: 


1. I would try to find out from my 
client, as definitely as I could, whether 
he considered the life beneficiary to be 
the primary object of his bounty against 
all the hazards and vicissitudes of life 
and irrespective of whether any of the 
trust principal is ultimately left for 
anyone else. If that was his feeling, I 
would give the trustee the broadest pos- 
sible discretion and I would state in 
unequivocal language that such was the 
desire and intent. 


2. If, however, I learned that my 
client wanted to protect the life benefi- 
ciary against the normal expectancies 
of trouble, where income alone would 
be insufficient, such as accident, illness 
or emergencies which could not reason- 
ably be expected and he still wanted 
something left for the remainderman, 
I would place clearly stated restrictions 
to that effect upon the discretionary 
powers of the trustee. 


3. In the discussions with my client, 
I would endeavor to learn as much as 
I could about the life beneficiary, such 
as general character, habits, mode of 
living, pressures that might be brought 
to bear on him or her, family relation- 
ships, the beneficiary’s own resources, 
and any other information that would 
be helpful in advising my client whether 
or noi to limit the trustee’s discretion. 


4. I would also want to know some- 
thing about the trustee selected by my 
client, in the effort to appraise the man- 
ner in which he would be likely to 
exercise his discretion, that is, whether 
he is the kind of man who approaches 
every human problem with the ex- 
pression of one who has just bitten into 
a quince, or whether he could be ex- 
pected to take a fair, impartial and 
dispassionate view of any given set of 
facts as they relate to a matter of human 
welfare. 
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This is a large order, but I am con- 
vinced that time and thought spent when 
the will or trust agreement is being pre- 
pared should save dollars and tears 
when it becomes operative. This is one 
place where attorneys can perform a 
real service for their clients, their bene- 
ficiaries, and the trustees selected to act. 


I believe that any trustee worth his 
salt should be willing to assume as 
broad discretionary powers as the testa- 
tor or grantor wants to give him, to 
insure that flexibility which a trust 
should have in order to accomplish the 
purpose intended for it. I also believe, 
in justice to the trustee, that if he is 
asked to accept duties and responsibili- 
ties beyond the normal functions of a 
fiduciary, that fact should be recognized 
in providing additional compensation 
for him, purely on the basis of a fair 
day’s work for a fair day’s pay. 


Beneficiary’s Other Resources 


It would be most helpful to trustees if 
wills and trust agreements stated in pre- 
cise language whether or not the bene- 
ficiary’s independent means are to be 
considered. This is a source of much 
litigation. One clause which we find 
useful says in effect that the trustee in 
its discretion may pay or apply princi- 
pal as well as income to or for the 
use of the beneficiary without the re- 
quirement of considering any financial 
resources which the beneficiary may 
have. Another useful clause, looking the 
other way, is that which does require 
that the independent financial resources 
of the beneficiary must be taken into 
account. 


In one of our cases, involving a 
$10,000 inter vivos trust, we were au- 
thorized to expend principal if the wel- 
fare of the beneficiary required it. The 
agreement stated the grantor’s intention 
“to provide a suitable safeguard against 
unforeseen disaster that might befall the 
beneficiary such as protracted illness, 
surgical operations, or extreme business 
reverses.” There was nothing about in- 
dependent resources. The beneficiary 
suffered a serious illness which required 
an operation, doctors, hospital expenses, 
medications and nursing care for two 
years, until she finally died. Over the 
protests of the remaindermen, we spent 
$7,000 to cover her expenses and even 
though the beneficiary had some out- 
side means, we felt we did not have to 
force her to use them, under the langu- 
age of the instrument. Eventually the 
remaindermen decided we had acted 


properly. 











In another case, a will creating a 
$20,000 trust gave us authority to use 
principal for “proper support, mainten- 
ance, physical care and welfare.” The 
beneficiary submitted an affidavit show- 
ing payments to six doctors and a hos- 
pital, totaling $2,000, and requested 
reimbursement. There we decided that 








we had to consider the beneficiary’s own F 





resources and the likelihood of similar 
requests, and we paid her $1,000 in 
partial reimbursement. If the will had 
been specific as to consideration of in- 
dependent financial resources, we would 
have had less trouble. 











Other Typical Situations 






Situations which we have met over} 
the years in our administration of dis. F 
cretionary trusts run the gamut of & 
human problems, each one of which was — 








decided on the basis of its own particu- 





lar facts and personalities. In one case,§ 
for example, where our power to use—p 
principal was unrestricted, we believe 
we performed a real service for a young 
man by providing funds to arrange the ® 
settlement of an act of youthful impru-— 










dence, thus avoiding unsavory and dam- 
aging publicity to a respected family. 
In another instance we exercised our 
discretion in favor of using principal 
to assist our beneficiary’s elderly mother, 
whose support was becoming embarrass- 
ing to our beneficiary in her relations 
with her second husband, a man of 
some wealth. He was just plain tired 
of shelling out funds for his relatively 
new mother-in-law. 











In two unrelated trusts, but both for 





the education of minors, we are using 

up the entire principal of a $12,000 trust] 
for a preparatory school and college— 
education for one boy, now 19 years— 
old, and we have declined to providef 
funds from principal of a $5,000 trust 









to purchase an accordion and pay for 
lessons on it for a boy now 10 years 
old. In one case we are constantly re- 
fusing to use principal to give the bene 
ficiary whiskey money, yet in another 
case, where principal may be used for 
“grave or serious illness,” we supply 
funds periodically from a trust which 
started out at $14,000, to pay the medi- 
cal expenses of “benders” which thef 
beneficiary’s fondness for beer takes herf 
off on, so that she will not lose her job 
and starve to death completely. Ne 
unwarranted inferences should be drawn 
from these illustrations as to the exer 
cise of our discretion being dependent! 
on the kind of liquor which the bene 
ficiary consumes. 


















Under varying degrees of discretion, 


TRUSTS AND ESTATES 











SF cha ee ode 









we have used principal to buy a ranch 


we can practicably make and after a 


matter of “sprinkling.” Sprinkling refers 
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icu-} Now a word about what happens after whatever discussion may be neces- sider the financial and economic cir- 
ase, when we are requested to exercise a ‘S@!Y> 4 composite judgment is reached. cumstances of an entire family. Obvious- 
use & discretionary power of distribution. The Careful records race kept for the files ly, the exercise of the trustee’s discre- 
lieve q request may come to us in all sorts of as to all the circumstances and the tion cannot be restricted in such a situ- 
ung} ways—from the beneficiary directly, '#S°"S which prompted us to decide ation. It certainly would be fatal to the 
the from a co-trustee, from some other in- 28 We did. success of the plan to have the instru- 
pru-§ terested party or from some completely “Sprinkling” Trusts ment state expressly that the trustee 
am-§ i st exercise his di i 
a... Reference should be made to a type Teésons only. Sprinkling is merely the 
pm Of course, we first establish the bona of discretionary trust which has come PES it Se o i 0g a: rs Pst 
nal fides of the request by as full an in- into being in recent years as the result y aii 
ni vestigation of all the circumstances as of heavy income and estate taxes: the (Continued on page 352) 
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Georgia Trust M eeting Covers 





LAWYER'S VIEWPOINT. NEW BUSINESS AND INVESTMENTS 


T THE ANNUAL MEETING of the 

Georgia Bankers  Association’s 
Trust Division, held at the Capital City 
Club in Atlanta, on April 10th, Charles 
E. Newton, Jr., was elected chairman 
of the Committee on Trust Affairs. Mr. 
Newton, who is vice president and trust 
officer of the First National Bank and 
Trust Co. of Macon, succeeds N. Baxter 
Maddox, vice president and trust officer 
of The First National Bank of Atlanta. 
The proceedings are summarized here- 
with. 


Lawyer’s Opinion of Trust Business 


A not insignificant portion of the 
problems that confront trust officers 
stems from the fact that some lawyer, 
unfamiliar with the problems of admin- 
istration, has attempted to carry out the 
request of a misguided client who has 
come in and said “Colonel, all I want 
is a simple will, leaving everything to 
my wife.” So did Henry L. Bowden, 
Atlanta attorney, preface his remarks 
on “An Independent Lawyer’s Opinion 
of Trust Business.” Declaring that he 
is thoroughly sold on corporate execu- 
torship and trusteeship, Mr. Bowden, 
who is a member of the firm of Lokey, 
Bowden and Rolleston, stated that trust 
institutions in the vast majority of cases 
perform their functions exceedingly well 
and far better than could be accom- 
plished by inexperienced individuals 
who might not live until the conference 
with the Treasury agents. 


Nevertheless, there are a number of 
criticisms, more or less justified, of the 
corporate fiduciary, Mr. Bowden con- 
tinued, enumerating the following: 


1. A bank is cold. To overcome this 
feeling on the part of some of the public, 
the speaker advocated making the trust 
department at least a place of warmth 
and friendliness through physical sur- 
roundings and personnel attitudes, with 
special emphasis on use of a private 
conference room. He suggested advertis- 
ing on anonymous case histories dem- 
onstrating the myriad of personal prob- 
lems which the trust officer must solve 
for the beneficiaries, such as selection 
of schools. 

2. Banks charge too much. This fal- 
lacy should be corrected by publicizing 
the fact that the law (or the court) fixes 
the charges for estate administration, 
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and the same amount is allowed for 
banks as for individuals. Mr. Bowden 
commented that he frequently gives the 
illustration that in an average sized 
estate the total fee would not exceed the 
cost of a two-week vacation by the 
decedent during his lifetime. 


3. Banks are interested in big estates 
only, Citing the wide use of common 
trust funds, the Atlanta lawyer said that 
banks should impress upon the public 
that they would soon be out of business 
if they had to rely on million-dollar 
estates. He added that, in his opinion, 
estates of $25.000—if handled in sufh- 
ciently large volume—could be admin- 
istered profitably. 


4. Banks “sit on” the investments they 
receive. This delusion should be dis- 
pelled by making it known that the trust 
committee regularly reviews the invest- 
ments and makes such changes as their 
combined judgment dictates. Identifying 
the committee members—who doubtless- 
are leading members of the community 
—would add confidence in the bank’s 
investment approach. 


5. The attorney is forgotten after 
the will is probated. Generally this com- 
plaint is the result of: (a) the attorney’s 
ability is so limited that to refer further 
problems to him would lead to further 
difficulties; or (b) due to his drafts- 
manship or other causes there are no 
problems. This complaint could be dis- 
counted completely, according to Mr. 
Bowden. 


6. Banks constantly check estate at- 
torney's advice with their own counsel. 
While he welcomes a check by compe- 
tent counsel such as are retained by 
banks, Mr. Bowden did decry the over- 


technical attitude of some bank counsel. 


7. Banks act to protect themselves 
first at expense of beneficiaries. This is 
a serious complaint in the speaker’s 
opinion. The testator during his lifetime 
was generally accustomed to making 
business decisions and taking reasonable 
business risks. He does not want an 
executor who is more concerned over 
whether or not a decision may bring 
financial loss or. criticism to it than 
what is best for the estate. This concern 
should be reversed, Mr. Bowden assert- 
ed, after getting all the facts and cal- 
culating the risk. 
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8. Banks are unwiling to be named sa 
if litigation is likely. In selecting an Na 
executor, the testator wants someone ; AF 
who is not looking for, but who is — sie 
nevertheless quite willing to get into, 
a fight if necessary to protect the inter- F - 
ests of the estate, observed Mr. Bowden. — tru 
I : : ' lan 
n summing up his experience that h 
the foregoing criticisms are not typical 
but rare, Mr. Bowden opined that great és 
progress is being made by banks and i 
lawyers, too, toward a time when the r 
use of a corporate executor and trustee S 
will not be a matter of overcoming = 
prejudices but a matter of course. When rh 
the day comes that corporate fiduciaries & ee 
will be named in all estates over a cer- 5 
tain minimum size, procedures can be mt 
standardized and the millenium achieved Pa 
in estate planning and administration, " 
he concluded. a 
Increasing Trust Profits r 
, 
There followed a panel discussion on § bat 
“How to Increase Profits of a Trust § tax: 
Department.” Panel Leader J. Ben & han 
Moore, trust officer, First National Bank § wit! 
of Atlanta, explained that in order to 
cover as broad a field as possible, in 
organizing the panel an attempt was pe 
made to represent various sized institu- = 
tions and different localities. Ne 
Describing an independent firm cost J was 
study of the Trust Department at the — “jj 
Trust Company of Georgia about five & ope 
years ago, trust officer Ray B. Wilhoit F sho 
pointed out that the accountants follow- J sho 
ed very closely the system recommended § and 
by A.B.A. Trust Division in developing — mad 
their figures. Results showed that fees 
were adequate only in the administra- M 
tion of estates, and that, as a whole, § “% 
they were grossly inadequate for testa- of t 
mentary trusts, due primarily to the ing | 
postponement of most corpus fees until high 
termination of the trusts. On other types rig 
of accounts (living trusts. agencies, etc.), in 
fees were about equal to costs but not Ee 
sufficient to cover responsibility and a iad 
reasonable margin of profit. Pa 
The Trust Company, based on the § ered 
results of the cost study, reviewed each § ment 
account where its fees were fixed by same 
contract and sought adjustments where — Mg c 
rates were inadequate. The response other 
from customers was very gratifying. Mr. rulin 
Wilhoit reported that in 95% of the — Me 
May 
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cases, the Company succeeded in obtain- 
ing fee increases immediately. Practic- 
ally all customers were found to be 
reasonable and cooperative once the 
facts were made known to them in the 


proper manner. 


In this connection, G. H. Watts, cash- 


) ier and assistant trust officer of First 
) National Bank, Dalton, discussed the 
» ABA’s 


» ing Procedure For Trust Departments.” 


“Recommended Cost Account- 


Next, Julian D. Halliburton, assistant 


) trust officer Fulton National Bank, At- 
| lanta, discussed recent legislation in 
) other states which might have some 


hearing on the fiduciary fee situation in 
Georgia. He particularly called attention 
toa recent Maryland law which changes 
the statutory fees for testamentary trus- 
tees to take cognizance of the fact that 


| a trust might run for years and that 
| therefore the trustees should be entitled 
; tocurrent fees on corpus to meet salaries 
| and other current expenses, rather than 
| having to wait for a flat distribution 
| fee on corpus at the termination of the 
' trust. He also pointed out a recent New 


Jersey statute which allows an executor 
to take a commission on property that, 
while not technically a part of the pro- 
hate estate, is certainly a part of the 
taxable estate and therefore must be 
handled by the executor in his dealings 
with the taxing authorities. 


The advisability of trying to obtain 
a change in the statutory fee schedule 
was then discussed by Eugene Hardy, 
vice president of Citizens & Southern 
National Bank, Savannah. His opinion 
was that this should not be done until 
“all other resources of good business 
operation should be exhausted. We 
should try for more efficient, which 
should mean more profitable, operation 
and a statewide Cost Study should be 
made,”” 


Mr. Moore stated, “We know of 
course that increased fees is only part 
of the answer as you can’t keep increas- 
ing fees to cover costs regardless of how 
high they are. You must also have an 
economical and efficient operation.” In 
this connection Mr. Halliburton dis- 
cussed suggestions for operational aids 
to small trust departments, one of which 
was the use of photostatic equipment 
to prepare the periodic statements rend- 
ered to customers of the trust depart- 
ment. He also pointed out that this 
same equipment could be used for mak- 
ing copies of long trust indentures and 
other instruments, and cited the recent 
tuling of the Bureau of Internal Reve- 
nue that black on white photostatic 


May 1953 


copies of income tax returns which are 
originally printed black on white are 
acceptable if the photostatic copy is 
physically signed by an authorized per- 
son. This, of course, could be very 
valuable in certain instances in Trust 
Department work. 


Still on the subject of operating 
economies, Mr. Watts commented that 
in small trust departments the help can 
be shared, such as the trust department 
bookkeeper posting the general ledger 
and liability ledger in the commercial 
department. He also suggested that the 
Trust Committee could meet and pass 
on matters at the regular meeting of the 
Bank Directors or Officers Meeting; 
folders and supplies should be bought 
in larger quantities to save on quantity 
discounts; if possible, ledger and jour- 
nal sheets should be bought so as to fit 
a machine that is already in use within 
the bank; real property inspection trips 
could be combined with trips made for 
appraisal for real estate loans so as to 
eliminate the necessity of personnel be- 
ing out of the bank any more than 
necessary; investments could be _ re- 
viewed along with the banks own bond 
portfolio; and statements could be ren- 
dered when other work is lightest. 







with complete Trust Service. 


TRUST DEPARTMENT 


Ir you have customers moving to 
Central or Southern California, we 
shall be pleased to provide them 


Mr. Hardy discussed an operating 
manual as an aid to profitable opera- 
tion. He said the advantages and pur- 
poses of a Manual were: (1) it promotes 
uniformity of procedure (2) it lessens 
risk of confusion and error (3) it aids 
in training new personnel, permitting 
faster learning and requiring less in- 
structor time (4) it clarifies the lines 
of authority and responsibility by sup- 
plying definite answers to questions and 
doubts concerning policies and methods: 
of operation (5) it lessens the attention 
and time of senior people for operating 
matters and that time may be used for 
better advantage, which means more 
efficient and therefore more profitable 
operation. 


In closing, Mr. Wilhoit discussed the 
experience of Trust Company of Georgia 
with its Common Trust Fund from the 
standpoint of operating economies. He 
pointed out that the Common Trust 
Fund naturally brings some additional 
costs such as additional tax computa- 
tions and allocations to trusts, and 
additional administrative records. On 
the other. hand, it eliminates certain 
costs and decreases others, such as in- 
vestment reviews of separate portfolios 
and individual accounts and conferences 


Royce Hall, 


University of California 
at Los Angeles 


ECURITY- FIRST 
NATIONAL BANK 


OF LOS ANGELES 


Head Office: Sixth and Spring Streets 
Los Angeles, California 
Telephone: MUtual 0211 
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Rich colonial paneling in the air-conditioned ‘trust department , quarters of Citizens & 


Southern National Bank, Savannah. The arrangement provides easy access to the trust 
officers, while at the same time offering privacy for confidential discussions with clients 
in the adjoining conference rooms. 





with beneficiaries or co-fiduciaries con- 
cerning investments. It also tends to 
lessen bookkeeping entries on individual 
trusts, thereby making statements to 
customers more concise, and eliminates 
separate handling of purchases and sales 
for individual trusts, reducing entries 
and withdrawals in the vault. He stated 
that the Trust Company of Georgia, 
purely from the standpoint of operating 
economies, gained nething for approxi- 
mately three years after starting its 
Common Trust Fund, but that there 
were definite economies after that period 
as the size of the Fund and number of 
participants increased. 


Real Estate as Trust Investment 


In recognition of the increasing num- 
ber of estates including real property 
among the assets, a panel discussion on 
this important subject was an interesting 
innovation. The moderator was Virlyn 
B. Moore, Jr., trust officer, Fulton Na- 
tional Bank of Atlanta, assisted by 
panel members C. D. LeBey, loan cor- 
respondent, Metropolitan Life Insurance 
Co., Hugh I. Richardson, real estate 
specialist, and Fair Dodd, of the real 
estate and insurance firm Haas & Dodd. 


It was the consensus that management 
of real estate assets falls into the same 
category as business management, re- 
quiring continuing supervision and 
active attention for best results, with 
the combined knowledge of the trust 
committee and department officers to 
supplement the individual judgment of 
the trust officer in charge. It is important 
to determine the degree of desirability 
of each property as an earning asset 
and likewise that no hasty or unconsid- 
ered disposal be undertaken because of 
the greater ease of handling security 
investments, which would leave the trus- 
tee open to criticism. 
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Although trustees seldom invest in 
real estate, the panel members asserted 
that there is no reason why a lease upon 
a good property to a responsible tenant 
should not be an excellent trust invest- 
ment, producing between 614-10% net 
after proper provision for depreciation. 
In the matter of appraisals, group opin- 
ions were held to be of paramount im- 
portance, rather than snap judgment 
of the trust officer and real estate men 
who may not be specialists in the partic- 
ular parcel involved. An example of 
good practice was cited in the operation 
of the Atlanta Real Estate Board which, 
after individual appraisals of three 
member specialists, by joint action of 
the entire appraisal committee then 
places a fair value upon the piece. It is 
only with sound, factual information 
before them that trustees can form an 
intelligent opinion of real estate as a 
long range trust investment, and, in the 
absence of a real estate department, the 
panel recommended that the trustees 
retain experienced group advice to as- 
sist in this specialized field. 


Business Through Underwriters 


Life underwriters may start as men 
who are sold on their own product and 
their own company and know little of 
the ways in which a trust company can 
serve them and their clients, but a trust 
officer can win their friendship, educate 
them about trust services, and establish 
a cooperative relationship, Boyce L. 
Graham, Atlanta assistant general agent 
for Fidelity Mutual Life Insurance Co., 
told the delegates. 


In telling the life underwriter about 
trusts, executors’ problems, and other 
matters in the estate field, do it by means 
of examples, or as comment on things 
he already knows, the speaker said. He 








may be told why he needs a trust in his 
own planning, or the use of a testamen- 
tary trust for his own renewal commis- 
sions may be explained. Books and 
articles can be recommended, and he 
can be invited to seminars and trust 
meetings—which will please him even 
if he does not attend. He will be inter- 
ested always in whether a new plan is 
best for his client and whether it will 
simplify or complicate his own work. 


When activities of this sort develop 
into understanding and friendship, the 
underwriter can help the trustman to 
meet four kinds of clients, Mr. Graham 
explained. There are the people he 
knows but has not sold; the people he 
meets every day but is not trying to 
sell; those whom he is in the process of 
selling; and finally those who are his 
own valued policy owners, and who 
may be the best prospects of all for the 
trustman. These prospects will probably 
include the man of substance with an up- 
to-date will and perhaps a trust, the 
man with no will at all, unusual situa- 
tions with dependents of different gen- 
erations and needs, the simple wife-and- 
small-children situation, the prospect 
who wants to include a charity in his 
bequests, the employee of a corporation, 
and the grandfather (trust to pay in- 
surance premium). 


Once the prospect has been reached, 
and understands that the insurance and 
trust men are his friends, what remains 
is to sell the service. In this connection 
Mr. Graham referred to the article by 
A. M. MeNickle in the March 1953 issue 
of Trusts AND Estates. It is the kind 
of selling described in that article which 
the trust officer then has to do. 


Business Outlook 





Three major factors in the national 
economy which may act as deterrents 
to extreme bearishness were listed by 
Joseph K. Heyman, vice president, Trust 
Co. of Georgia, Atlanta, as (1) higher 
rate of population growth, estimated 


for the 1950-60 decade at over 20 mil- 





lion as compared with 9 million in the fF 


*30s (2) rapid progress in technology 
and research which continually create 
new horizons in consumer demand (3) 
a new and courageous approach to eco- 
nomic outlook, keyed to expanding op- 
portunity rather than saturation. The 
speaker admitted that experience in the 
1929-33 and 1937-38 periods of down- 
trend demonstrated that momentum 
operated both down as well as upward 
and that, in the event of an actual end 
to Korean hostilities, any downturn 









(Continued on page 352) 
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the progress of the trust company idea. It seemed like 
tua- a good idea in April, 1853, when the United States 
yen- Trust Company of New York was chartered, 
ind- and it seems even better today. 
pect Man’s horizons were relatively close to him in 1853. 
his A well-to-do citizen had his land and mortgage 
a investments, his canal, bank or railroad shares, 
In his self-operated business; a trust company was useful 
but scarcely essential. Fifty years later, the 
hed, remarkable growth of individual and corporate wealth, 
and the merging of business into large units, and 
ains the transfer of fortunes to heirs and foundations, 
tion made trusteeship a valuable instrument. 
- by Today an ever-changing economy, and the investment 
ssue problems created by advancing technology, make 
<ind the functions of a trust company essential. Tomorrow 
hich the need will be still broader and more compelling. 
Technology and taxes have moved a long way 
since 1853 and have travelled faster and faster 
since 1900. As the momentum increases, money is 
onal better employed with more than one mind to guide it. 
ents The trust company has many minds—those to select 
| by i and supervise investments, and those to direct 
‘rust | varied fiduciary services. While changing times have 
gher reduced the ranks of the very rich, they have 
ated f) enlarged the number of those with property enough ee eRe Yy 
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iturn | 45 Wall Street, New York 
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PROFESSIONAL INVESTORS DIGEST | 


Sidelights ... Trade Winds. . 


Bonps CoNTINUE UNSETTLED 


The situation with respect to the new 
U. S. Treasury long-term 314s due June 
15, 1983/78 has many facets. That the 
offering was attractive in relation to the 
“yield curve” for the existing market 
was unquestioned and to be in line the 
314s should have sold at around 10114 
to yield about 3.18%. In recognition of 
this factor, subscriptions were substan- 
tial, attracting many free riders. Under 
ordinary circumstances, one could have 
expected some “give” in the outstanding 
issues and a reasonably good premium 
for the 344s but with the 1914 year 
214s and the 25 year issue predicated 
on call dates narrowing the spread be- 
tween them. Conditions in the capital 
market, however, were not “ordinary.” 
The 314s came at a time when, histori- 
cally, demands on the capital market by 
corporations are heavy and new offer- 
ings, in order to assure successful place- 
ment, had to give a fair concession to 
outstanding bonds. Moreover, most esti- 
mates for the year as a whole considered 
that the supply and demand factors in 
the capital market were in very fine 
balance and that sufficient funds were 
not available to absorb any long term 
Treasury financing. 

One thing that the free riders did not 
reckon with was the fact that, while 
under ordinary circumstances those 
whose allotments were cut down to 
20% would normally seek to fill their 
requirements in the open market, alter- 
nate investment media were available 
in the present capital markét at consid- 
erably better returns. Then, too, those 
who exchanged Series “F” and “G” 
bonds for the 314s did so in many cases 
with no desire to hold the 344s but for 
purposes of getting immediate availa- 
bility of funds to utilize the proceeds 
in other issues, including tax exempt 
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obligations. Investor preference for 
media, as well as psychology, plays an 
important part in markets which, under 
conditions such as exist today, are not 
ascertainable from a yield curve. 


With the situation prevailing in the 
capital market and consistently better 
yields being afforded, many investors 
have preferred to adopt a wait and see 
attitude and this has not only proven 
profitable from the point of view of 
subsequent better investment opportuni- 
ties but from the fact that short-term 
yields have risen considerably so that 
there has not been too much sacrifice 
in income while awaiting better returns. 


More recently, the lift in the prime 
rate from 3% to 344% has found 
reflection not only in the new Treasury 
314s but in corporate issues reaching 
the market. The “Aa” rated Detroit 
Edison issue came to the market with a 
3%g coupon and a price to yield 354% 
and as this is written the Montana Power 
bonds rated “A” reached the market to 
yield 414%. Whether eventually rates 
on new borrowings will result in some 
decline in corporate financing is prob- 
lematical, since with the prevailing high 
tax rate over half the increase in bor- 
rowing costs is absorbed by taxes. 


With a continuation of business activ- 
ity at a high level, conditions in the 
money market continue tight and so 
far there has been no disposition on 
the part of the Federal Reserve author- 
ities to change from its policy of re- 
straint on member bank reserves. Bank 
loans have shown a lesser than seasonal 
decline and consumers’ loans are still 
continuing to increase. As long as these 
factors prevail, the liquidity position of 
banks will continue to be restricted 
and liquidity of corporations will con- 
tinue to decline, with the next important 
influence probably coming from the 
need for providing funds for the June 
tax date. 


The future of the bond market will 
continue to rest with the international 
situation, the course of business activity 
and bank loans, together with the rate 
of consumer loan expansion and the 
Treasury’s needs. Until there is a change 
in these factors and in the balance be- 
tween supply and demand in the capital 
market, one can expect continued un- 
settlement in bond prices. A factor 
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which could have a profound influence 
on the market, particularly in view of 
its thinness, would be a retreat by the 
Federal Reesrve authorities from the 
position outlined in Chairman Martin’s 
address to the Economic Club in Detroit, 
If the Federal should decide to assist 
the Treasury in its refunding and new 
money operations through operations 
of the Open Market Committee or a 
reduction in reserve requirements in 
New York and Chicago, which would 
aid the short-term market, the bond 
market would derive some benefit al- 
though immediately it would probably 
only serve to furnish some stability. — 


TURNING Point? 


I believe the market made an inter. 
mediate intra-day low on April 23-24th 
which I would expect to stand for the 
next 2 to 214 months. This level was 
269.25-270.73 in the industrials: 101.02- 
101.42 in the rails. 


In other words, I would expect the 
execution of a turning movement up- 
ward for an intermediate rise. This may 
not seem thoroughly logical, but the 
market place is telling its own story, 
The Eisenhower election market has 
been washed out, and, for some groups. 
something to spare. An_ intermediate 
decline has been in progress into the 
4th month for industrials, and into the 
Sth month for rails. The down move- 
ments have been accelerated in the pasi 
21% weeks by the so-called peace scare. 
and by the ease in bond prices. 


Those who are concerned by the rise 
in interest rates should realize that inter- 
est rates, on a historical basis, are still 
low. Rising interest rates do not dis- 
courage business so long as the rate of 
profits is comfortably higher than 
money costs. Besides, there is some 
reason to believe that today’s rise in 
the prime rate represents the top for al 
least the nearby future. 


It is unnecessary to stress that noth- 
ing untoward has happened as yet to 
business. The over-all business level is 
at a post-war peak, and the 1952 rate 
of earnings is still being maintained, ot 
improved upon, in the aggregate. It is 
probable that over-all dividend payments 
in 1953 will constitute an all-time high 
by a small percentage. (4/28/53) 


G. G. MUNN 
PAINE, WEBBER, JACKSON & CURTIS 
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RECESSION PATTERN 


Statistical measures of the present 
state of business are still very favorable 
—so much so that the stock market’s 
(April) instability might seem prema- 


c¢ BH ture. There is some evidence at hand 
of B that an unhealthy condition is in the 
1€ & making, such as the continued high rate 
he ) of inventory accumulation, abnormal 
‘SF consumer installment-debt expansion, 
1. F declining farm income, and price weak- 
ist F) ness in certain sensitive world commod- 
"WE ities. Even copper, until lately the strong 
nS F spot among the nonferrous metals, now 
4) seems headed for a sharp reaction. But 
nF we are not yet past the top of the boom, 
Id ) inthe overall view. At this juncture the 
nd fF) timing and magnitude of the reaction 
al- F are not possible to pinpoint. As to tim- 
ly Fe ing, it could be sooner than later, and 
' as to magnitude there is a risk that it 
will be greater than we usually take com- 
fort in thinking is likely. 
er: 
ith A mild recession of a few months’ 


the § duration from peak to trough would be 
vas} discomforting but hardly a frightening 
(2. § prospect. And we might emerge from it 

with redoubled enthusiasm for future 
ai projects and attainments. What must be 
lk reckoned with, however, if a period of 
ei decline sets in, is the possibility that 
re several major segments of the economy 
ad will slip at the same time, with reinforc- 
has @ "8 effect. The present boom, after all, 
oo ™ created by just the same thing 
sal happening on the upside. This cry of 
ie “wolf” has been raised so often since 
1945 that it is hard to believe he may 


the , ; 
actually be lurking about. Just in case, 


ove: : 
asta” ought to bait the traps. 
are. ARMAND G. ERPF 


CarRL M. Loes, RHOADES & Co. 


ris¢ # Market MISCELLANY 
iter- 


stillf, Some observers maintain that con- 
dis-§ Sumer demand for durables as well as 
e off 2 some soft goods is showing signs 
thang of satiety. But current business contin- 
ome Ues to have every appearance of vigor 
e inf@nd first quarter net for many leading 


yr at} ©Orporations was at record levels. 
Consumer credit is at a record high 
roth: but automobile production and sales 


st tof Continue ahead of last year, with Gen- 
el isffetal Motors advertising for help to set 
ratef\Up a second shift at its Tarrytown 
d, orfj@ssembly plant. Management must be 
It isf/duite confident of the outlook to under- 
nentspitake this step, in the face of outstand- 
high #/g consumer installment loans for auto- 

r dbiles totalling $8.8 billion at the end 

of March, or $2.7 billion above a year 
curts#iag0, However, used car markets all 

over the country are reported distinctly 
TATES 
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softer as terms have tightened and finan- 
cing costs have risen. 


The aftermath of the stock market’s 
early April break has been marked by 
cross currents and by divergent action 
within groups. Since last month’s selling 
climax which, according to at least some 
of the mutual funds, afforded an oppor- 
tunity for scale buying and cautious up- 
grading of positions, upside volume has 
tended to decrease but neither has there 
been a recurrence of pressure. Institu- 
tions are in the enviable position of 
being free of emotional and financial 
pressures which affect the individual 


be indicative that, even with the narrow- 
ing of the spread between stock and 
bond yields, total stock percentages in 
mutual funds remain roughly un- 
changed, although greater stress has 
been placed upon the less volatile situa- 
tions. 


Further tests of the April lows could 
lie ahead but if the end of May finds 
the underpinnings of the market no 
worse than at press time, many ob- 
servers believe that more upside steam 
might well be generated with the pros- 
pects for expiration on June 30th of 
the E.P.T., which for many corporations 
could furnish a substantial offset to 


investor's market judgment and it may 


Mutual Investment Funds 


COfnrestors MUTUAL 
Dhovestors STOCK FUND 


Ofvestors SELECTIVE FUND 


Face-Amount Certificate Company 


OCfpocstors SYNDICATE OF AMERICA 


Prospectuses of these companies ovailable at 
offices in 148 principal cities of the United 
States or from the national distributor and 


investment manager — 


Ohevestors DIVERSIFIED SERVICES, INC. 


Established 1894 
200 ROANOKE BUILDING, MINNEAPOLIS 2, MINNESOTA 


2 
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CORPORATE YIELDS 


Per Cent Per Annum 
STOCK YIELDS 


PREFERRED 


BOND YIELDS 





1950 1951 1952 1953 


Federal Reserve Bulletin, April 


Note—Weekly figures. Common stock and bond 
yields from Moody’s Investors Service; preferred 
stock yields from Standard and Poor’s Corporation. 
Common stock yields are for 125 industrials and 
are monthly through 1950; preferred yields are for 
selected high-grade issues. Latest figures shown 
are for week ending April 4. 





lower volume or narrower profit mar- 
gins. 


Stock-Bonp DIFFERENTIAL 


Currently, common stocks provide an 
average return of about 5.7%. consid- 
erably lower than the high yield of over 
7% available at the 1949 lows but it 
still is, on both an absolute and relative 
basis, a favorable yield for common 
equities. At the 1946 high, common 
shares provided an average yield of 
only 3.6°; at the 1937 peak. the return 
was 3.4%, and at the 1929 top, only 
3.2%. In 1929 and at the 1936 peak, 
junior equities returned less than high 
grade corporate bonds. At the 1946 
high, the differential was only about 
1.1%. The present average of leading 
industrial, railroad and utility common 
shares with 5.7% compares with 3.16% 
for top grade obligations. or a spread 
of over 214%. 


The combination of low returns and 
indications of higher future interest 
rates have made top grade bonds and 
preferred stocks unattractive holdings. 
While the yields now available from 
these securities have increased, there is 
still not enough evidence that the trend 
of higher money rates has run its full 
course. From the standpoint of common 
shares, they still provide not only a 
favorable return on an absolute basis 
but the spread between their yields and 
those available from high grade obliga- 
tions is still wide. 

Francis I. DuPont & Co. 
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MoneEY STRINGENCY CONTINUES 


Marked tightness in the money mar- 
kets has brought the highest prime loan 
rate in 19 years, with New York banks 
hiking the 3% ante to 344% on April 
27th, followed by other institutions in 
loaning centers across the country. Like- 
wise, the call loan rate, reported in 
April T.&E. as holding tentatively at 
3% in some of the New York City 
banks, has now risen to 314%. The 
bond markets have adjusted to these 
new money levels with lower prices. 
Municipals continue to be offered in 
heavy volume and at higher yields. The 
new Government 314s of 1983-78 broke 
par to sell at a low of 99:14 at the worst. 


A fillip for mortgage lenders was the 
May 2nd announcement of the Govern- 
ment, “reluctantly” raising to 444% 
the rate on Federal Housing Administra- 
tion new home loans and large rental 
housing projects, the 4% rate on mili- 
tary, defense, and co-operative housing 
projects remaining undisturbed. The 
Veterans Administration also went along 
with an advance to 414%. 


EPT REPEAL AND PROFITS 


It appears likely that the EPT will be 
allowed to expire but the full impact 
will not be felt until 1954 as only one- 
half of this year’s EPT would be elimi- 
nated. Obviously, maximum benefits 
would accrue to companies able to 
maintain or improve their pre-tax earn- 
ings. Companies paying heavy excess 
profits taxes which face contractions in 
sales as war orders and indirect defense 
business slacken, would be _ enabled 





DOW-JONES AVERAGES 


Mayi, Apritni1, Mayl 

1953 1953 1952 

30 Industrials 275.66 280.09 256.35 
20 Railroads 103.37 107.32 91.47 
15 Utilities 51.22 52.27 48.16 
65 Stocks 107.23 109.79 98.42 








UNITED STATES SAVINGS BONDS 


April 1953 
SALES REDEMPTIONS 
(millions of dollars) 
SERIES E & H ___-.. 352 256 
105* 
C)) | rr 12 
SERIESG -___._.. — 51 
SERIES J ______.. 10 a 
SERIES K 21 1 
A TO D INCL. - a 
383 427 


*Matured (Series E & H and A to D incl.) 





through EPT relief to absorb part of 
the shock. In the first instance, relief 
from EPT would be a major stimulant 
to earnings while, in the second case, 


lower taxes would only act to cushionf 


declining earnings. 


Marketwise, the stocks of those com.f 


panies, whether able to report high 


earnings or maintain present earning> 
power in face of a generally lower busi. 
ness volume, will undoubtedly act better 


than the market as a whole. The com. 


panies listed here are well situated inf 


this respect, taking into account their 
tax position, growth and other factors: 


Per Share 
1952 1952 
Earn. Ept 
Allis-Chalmers -_.............. _.$ 7.98 $2.54 
Amer. Mach. & Metals _.... 3.67 2.05 
Anchor Hocking Glass _... 2.64 1.04 
Bendix Aviation _........... 7.22 4.16 
Boeing Airplane 8.67 5.63 
Borg-Warner —_... 9.33 2.02 
Bridgeport Brass _.__. 4.23 2.00 
Canada Dry 1.11 0.4 
Corte Coco. 4.89 1.46 
Caterpillar Tractor _.......... 5.52 =. 2.6 
Cincinnati Milling 11.14 7.3/ 
Clark Equipment _........._-. 5.46 2.83 
Container Corp. __...... 5.01 2.1) 
Corning Glass 3.77 = 1.0 
Cutler-Hammer _.---____ 5.81 3.5: 
Douglas Aircraft 8.99 4.7. 
Dow Chemical __.............. 165 08 
drent 4.770 128 
Eastman Kodak . Pas eee 2.74 0.8 
Eaton Mfg. 5.27 2.1 
eee ee 5.08 2.3 
eS | ere 7.42 44 
General Electric _. &236 
General Railway Signal _. 83.99 26 
Gillette Co. 3.33 N.A 
Geodgear Tire. 8.30 N.A 
Halliburton Oil Well _......---s-5.61 — 1.6 
International Bus. Mach... 9.81 2.2! 
Lily Tulip Cup ___... .. §.96 2.1 
Minnesota Mining & Mfg. . 1.96 0.6 
National Gypsum _........_ 2.84 0.8 
Penney (J.C.) 4.52 0.9 
Pitney-Bowes _........ -. 1.34 0.5 
Remington Arms __.... 0.78 0.4 
Republic Aviation 732 44 
Revere Copper & Brass... 5.28 3.71 
Reynolds (R.J.) _........... 2.90 10 
Searle (G.D.) _. 2 
Sperry Corp. _............. 6.75 44 
Sprague Electric 421 NA 
Square D 3.26 11 
Standard Steel Spring _ 2.30 108 
Stewart-Warner _.... 8.80 2. 
Sutherland Paper _....... 2.74 0.3 
Sylvania Electric _...... 3.05 08 
Technicolor _............----. 2.19 0+ 
Thompson Products __..... 751 32 
Timken Roller Bearing... 4.38 24 
A a 1h 
Union Carbide — 3.41 | 
United Aircraft —..- 5.18 2.3 
ee eae 4.53 af 
Universal Pictures 2.15 0. 
Westinghouse Electric —_-... 4.23 0. 
Zenith Radio __........... 11.87 N+ 


Ira Haupt & 0 
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| PorENTIAL WEAK Spots InN Economy 


Recent action of the stock market has 
left downtown Manhattan’s trust officers 
even more cautious than they were when 
the Dow-Jones industrial averages were 
above 290. Six months to a year ago. 
buying common stocks as a_ hedge 
against inflation became unpopular. To- 
day, short-term deflation is anticipated. 
Trustmen, concerned over industry’s ex- 
| panded capacity to produce, cite the 
motor group as an example of dealer 
distress. One New York bank recently 
participated in the forced sale of the 
floor stock of a middle-western dealer 
at prices averaging about $500 per car 
les than cost. Its officers wonder 
whether distress selling may not take 
place in refrigerators, television sets and 
other items in the durable goods market. 
Bulk chemicals are also under suspicion 
due to price concessions. 


alata eines tinnsaiiie eT eh ab 


Luathaane 


Another facet of the economy to 
watch, in trustee opinion, is declining 
over-time pay. Banks with consumer 
loans outstanding in industrial centers 
say that loss of overtime, under present 
conditions, “takes the meat out of the 
worker’s pay.”” He buys less and is not 
so prompt in meeting installment pay- 
ments, Instead of drawing on savings to 
meet installment payments, some pur- 
chasers are releasing merchandise for 
repossession. 


There is no quarrel with President 
Eisenhower’s declaration that we are in 
a semi-war economy irrespective of what 
happens in the Korean truce talks. Not 
tanks and ships but radars and defensive 
Weapons, it is said, may become objects 
of purchase and the arms program 


stretched out from two years to five 
years, 


Despite this gloom, trust officers are 
bullish on the equities in their own 
ackyards, namely, bank stocks, and 
for sound reasons. Rising interest rates 
ona large volume of loans probably 
mean improved bank earnings for the 
Second quarter and the outlook is for 


est grade stocks to sell close to 
ook values, 
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"TISHITUTIONAL INVESTRIENT 


Savincs BANK Mutua FuNpb 
Sets MAstTerR List 


Institutional Investors Mutual Fund, 
Inc., the mutual investment company 
proposed by the Savings Banks Associa- 
tion of New York State and in process 
of organization during the past year, 
accepted subscriptions from the savings 
banks from May Ist to May 15th, at an 
initial offering price of $1,000 per share, 
as provided in the Registration State- 
ment. Hereafter shares in the Fund will 
be sold at net asset value plus one-half 
of one per cent. The Savings Banks 
Trust Co. is Investment Adviser, Trans- 
fer Agent, Registrar and Custodian. 


In reference to the Advisory Contract, 
the organizers point out that successful 
operation in the field of common stock 
investment requires the application of 
practices differing radically from those 
which are ordinarily associated with 
bonds and mortgages. “The obviously 
greater exposure to risk” says Alfred 
C. Middlebrook, executive vice presi- 
dent of the Fund, “necessitates a selec- 
tivity which, in addition to satisfactory 
income, will be particularly sensitive to 
the basic factor of growth, higher earn- 
ing power or other favorable develop- 
ments as effective market influences.” 


The Executive Committee of Institu- 
tional Investors has reviewed and ap- 
proved a recommended master list of 
178 stocks comprising issues considered 
to be of sufficient investment quality to 
justify selective inclusion in the port- 
folio under appropriate conditions. 
From this list 51 common stocks have 
been selected to constitute the initial 
portfolio of IIMF. Substantially all of 
the initial funds of the Fund will be 
invested in common stocks when the 
managers consider conditions right, with 
5-10% to be held in cash or short-term 
Government securities. 


The present investment policy is to 
confine the portfolio to a predominantly 
defensive position (two-thirds defensive 
and one third volatile). The composite 
yield of the initial portfolio at the time 
of selection was approximately 5.2%. 


Of the stocks selected 19% represent 
electric utilities chosen with emphasis 
on non-industrial load and 12% repre- 
sent the petroleum industry with em- 
phasis on domestic reserves and produc- 
tion. Retail trade is represented to the 
extent of 11% with all companies except 
ene operating a cash business. No de- 
partment store stocks are included in 
the list which, in the field of retail 
trade, was limited to stocks of compan- 
ies characterized by a rapid turnover of 
basic necessities. Food, tobacco and 
containers represent respectively 9%, 
8%, and 6%, while automobile stocks 
accounted for only 4% of the list, with 
2% in building stocks, and 2% in elec- 
trical equipment shares. 


The fact that this list is original in 
its composition, following no habitual 
or customary pattern, is best indicated, 
according to its managers, by its inclu- 
sion of only 16 stocks that appear in the 
compilation of the 50 stocks most favor- 
ed by the country’s investment trusts. 
Furthermore, of the 55 common stocks 
occurring most frequently in the lists 
of the large university endowment funds, 
only 18 are included in the initial list 
approved for IIMF. 


Repucep Business VOLUME—AND 
Prorits? 


Two important trends have become 
more noticeable since our comment of 
last month on the effects of higher inter- 
est rates in lowering bond market quo- 
tations and undermining the long-term 
trend of the stock market. It is now 
being freely predicted in New York’s 
financial district that a 10% decline in 
business volume will take place in the 
second half of 1953. 


Graspirig at their last chance to capi- 
talize on the business boom, labor is 
asking for higher wages. In the big 
unionized industries, neither labor nor 
management is in the mood for strikes 
and settlement should be on the side of 
moderate raises. Among marginal pro- 
ducers where price competition is being 
felt, labor stoppages could be more 
numerous in late °53 and ’54 than for 
some time. While effects will vary wide- 
ly in different companies, the consensus 
is that whatever 1953 wage increases are 
approved will not have such impact on 
prices as in former years. The chances 
favor absorption into production costs 
because of increasing competition with 
consequent reduction of profit margins. 


Proposep REVISION IN COMMISSIONS 


When asked whether the proposed re- 
duction of commissions on volume or- 


337 








ders by the New York Stock Exchange 
would make much difference in the cur- 
rent practice of placing most of their 
business in the over-the-counter market, 
four trust officers said that they did not 
feel that cost was at the heart of the 
difficulty. The present inactivity of the 
auction market in most issues defeats 
the purpose of the trust company if 
the board market is for 100 shares, for 
example, and they have 5,000 or 10,000 
to sell or buy. An intermediary enters 
the picture; he knows where he can get 
or sell 5,000 or 10,000 and quotes an 
approximate price. The trust officer can 





do business with him and whether he is 
a member of the Stock Exchange makes 
little or no difference. 


The Report of the Committee on Rate 
Structure and Commissions was received 
by the Board of Governors of the Ex- 
change on April 9 and will be consid- 
ered at the board’s policy meeting on 
May 21. The schedule provides for a 
declining rate on volume orders. The 
commission on 1,000 shares selling at 
$20, for example, would be only 6.4 
times the commission on 100 shares at 
$20, instead of the present ten times. 
The Committee noted that this conforms 


GOVERNMENT 


MUNICIPAL 


¢ RAILROAD 


PUBLIC UTILITY & INDUSTRIAL BONDS 


EQUIPMENT TRUST CERTIFICATES 


INVESTMENT STOCKS 


Knowledge, Experience, 


Facilities for Investors 


R. W. Pressprich & Co. 


Members New York Stock Exchange 
48 Wall Street, New York 5, N. Y. 


PHILADELPHIA 


BosTON 
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to the price structure of most other in- 
dustries, recognizing the reduced cost 
factor on volume orders. 


FEDERAL RESERVE ENDS DEALER 
LIMITATION 
From 1944 until April 15th past, the 
Federal Reserve Bank of New York, 
acting as agent for the Open Market 


Committee in support of Government f 
bond prices, had confined its transac- § 
tions for this account to ten “recognized F 
A Subcommittee appointed § 


dealers.” 


last year to study the operations of the 


Account recommended that the old re. & 


quirement be abolished and henceforth 


the New York Reserve will trade with & 


any Government bond dealer. 


Happrer Days For TAXPAYER? 


Secretary of the Treasury George M. 
Humphrey pulled no punches in his 
speech before the Associated Press on 
April 20th in New York City, in which 
he assessed the magnitude of the fiscal 
problems inherited from 20 years of 
Democratic rule. His forthright state- 
ment of the situation made abundantly 
clear the intention of the specialists in 
his department to bring order into a 
badly muddled fiscal household as soon 


as budgetary considerations permit. 


Treasury officials admit that a thor. 
ough overhauling of the hodge-podge 
tax structure would be salutary and that 
their sights will be trained upon the 
goal of making capital investment and 
risk-taking attractive. This will not alone 
help the taxpayer but stimulate the 
growth of the economy, with new jobs, 
more income and still larger revenue: 
from new venture undertakings which 
now languish from lack of new capital 
formation and incentive. 


The double taxation of dividends acts 
as a ceiling on the stock market. For 
example, it is not uncommon for stock: 
earning $5 to sell at 45 or thereabouts. 
If management pays out 60% of earn- 
ings, the dividend equals $3, so the 
stock at 45 yields 624%. To the in 
vestor in a 50% tax bracket this is 4 
spendable yield of only 314%, less thar 
that from well rated tax-exempt bonds 
If this situation were alleviated—by ex 
emption of dividends or reduction ol 
rate—the investor would be justified 
in paying a higher price in the marke 
for dividends and earnings and com 
panies obviously would feel more likt 
financing through the sale of stock. 


Secretary Humphrey’s remarks giv 
assurance that a better deal for ris 
capital may really be on the way afte 
these many years. 


Trusts AND EsTATB 
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STANDARD OIL ono1ya) 


and Subsidiaries 


Report record sales and income... 
Financial position strengthened further 


Standard Oil Company (Indiana) and its subsidiary companies 
strengthened their financial position during 1952. Current assets 
were 3.01 times current liabilities at the end of 1952, as compared 
with 2.37 to 1 a year before. Our sales trend continued upward— 
despite the handicap of refinery and steel strikes—with 2 per cent 
more products (in volume) being sold. Largely as a result of this 
record volume of sales, our total income reached a new high— 
$1,617,000,000...3.7 per cent more than in 1951. We produced 2 
per cent more crude oil and natural gas liquids than in 1951. But 
with all these gains, our net earnings were down. One reason was 
the strike in seven of our refineries last spring. The steel strike also 
resulted in a loss of sales to our customers in the steel and related 
industries. Even more important, we were caught between rising 
costs and inflexible price ceilings on crude and products. 


SALES IN 1952 TOTALED $1,550,000,000 compared with $1,499,000,- 
000 in 1951, highest previous year. For the third straight year, 
record sales were made, both in total volume and in dollar value. 
Prices averaged slightly lower than in 1951 although labor and 
other costs rose generally. 


NET EARNINGS FOR 1952 WERE $119,980,000 or $7.81 per share. 
This compares with $148,700,000 or $9.71 per share in 1951 and 
$123,580,000 or $8.09 per share in 1950. Our tax bill for 1952 was 
$92,677,000, equal to $6.03 per share. In addition, we collected 
taxes on gasoline and other petroleum products, amounting to 
$237,000,000, for governmental agencies. 


CAPITAL EXPENDITURES increased sharply to $204,300,000 despite 


the steel shortage which slowed some of our drilling and construc- 
tion. In 1951, $183,100,000 went for this purpose. Our major capital 
expenditures in 1952 were for developing new crude production, 
increased refining capacity, new pipelines, and improved marketing 
facilities. Further expansion in operations will be needed to meet 
a continuing increase in demand for products. In 1953 our capital 
expenditures are expected to be somewhat higher. 


CONVERTIBLE DEBENTURES in the amount of $139,000,000 were sold 
in 1952 to retire more than $80,000,000 in bank loans, to finance 
future expansion and to provide increased working capital. 


TOTAL ASSETS at the end of 1952 were $1,964,000,000 compared 
with $1,801,000,000 for 1951, and have more than doubled since 
1945. This was largely due to the investment of more than a billion 
and a quarter dollars since January 1, 1946, in expanded facilities 
for production, manufacturing, transportation and marketing. 


EMPLOYEES AT THE END OF 1952 numbered 51,440, an increase of 
1,700 over 1951. The only serious work stoppage in our 63-year 
history took place in 1952 as part of an over-all pattern of oil 
industry strikes. During the year, benefits to employees were 
increased, without increasing the over-all cost to the employees. 


NUMBER OF STOCKHOLDERS was 117,600 at the end of 1952. The 
largest amount of our stock any one person owns is less than 1% 
of the total; the largest amount any institution owns is less than 
4%. Dividends were paid in 1952 for the 59th consecutive year. As 
in the past, this year’s reinvestment of profits has increased the 
stockholders’ equity—to $88.33 per share on Dec. 31. 





CONSOLIDATED STATEMENT OF INCOME 
and Earnings Retained and Invested in the Business for the Years 1952 and 1951 


1952 1951 
Sales and operating revenues............. $1,592,122,143 $1,539,119,806 
Dividends, interest, and other income..... 24,772,976 19,927,173 
cf $1,616,895,119 $1,559,046,979 
DEDUCT: 
Materials used, salaries and wages, operating 
and general expenses other than those 
Bo, OER SE Ae $1,294,419,369 $1,180,806,361 
Depreciation, depletion, and amortization of 
properties— 
EI ee PN a 58,031,915 51,122,254 
Depletion, amortization of drilling and 
development costs, and loss on retire- 
ments and abandonments............ 37,702,958 35,849,657 
Federal income and excess profits taxes. . 52,551,000 91,703,000 
Other taxes (exclusive of taxes amounting 
to $236,814,801 in 1952 and $205,883,- 
340 in 1951 collected from customers for 
government agencies)................ 40,125,708 38,731,649 
PIII. 5 ink 4-4-6.5 eee bose see 8,671,862 6,102,700 
Minority stockholders’ interest in net 
earnings of subsidiaries.............. 5,410,869 6,034,002 
Total deductions........... $1,496,913,681 $1,410,349,623 
DO II 55s ccc cdencnent weeweus $ 119,981,438 $ 148,697,356 
Dividends paid by Standard Oil Company 
(Indiana)— 


Regular dividends paid wholly in cash— 
$2.50 per share in 1952 and $2.25 in 
| _____ CEAREEN  A ae a aaitlat alae $ 38,368,232 $ 34,436,449 
Extra dividends paid in capital stock of 
Standard Oil Company (New Jersey) 
—278,246 shares in 1952 and 339,160 
shares in 1951 at average carryin 
value—together with equalizing cas 
yments in lieu of fractional shares. 
arket values on dates of distribu- 
tion were equivalent to $1.5187 in 1952 
and $1.7037 in 1951 per share on 
Standard Oil Company (Indiana) 


GU ho Soc ve eceunesawne ees 8,502,709 10,563,892 
Total dividends paid....... $ 46,870,941 $ 45,000,341 
Balance of earnings retained............ $ 73,110,497 $ 103,697,015 
Earnings retained and invested in the busi- 
ness at beginning of year............. 773,259,988 669,562,973 
rior years’ reserve no longer required for 
NOWUII oh ce ae at 8,462,720 — 
Earnings retained and invested in the busi- 
MOUS BE GE GF FORE... cscs ceseciowss $ 854,833,205 $ 773,259,988 
abigy of the 1952 Annual Report available on request as long as the supply 
lasts. Write Standard Oil Company. 910 S. Michigan Ave., Chicago 80, Illinois 
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THE STORY IN FIGURES 


1952 1951 1950 
FINANCIAL 

Total income.......... $1,617,000,000 $1,559,000,000 $1,318,000,000 
Net earnings........... 119,980,000 148,700,000 123,580,000 
Net earnings per share. . $7.81 $9.71 $8.09 
Dividends paid........ $ 46,870,000 $ 45,000,000 $ 41,210,000 
Dividends paid per share $4.019* $3.954* $3.135* 
Earnings retained in the 

a SPS $ 73,110,000 103,700,000 $ 82,370,000 


Capital expenditures.... $ 204,300,000 


183,100,000 $ 127,400,000 
Net worth, at the year 


eT APT $1,357,000,000 $1,272,000,000 $1,166,000,000 
Book value per share, at 
the year end......... $88.33 $83.00 $76.27 
PRODUCTION 
Crude oil and natural gas 
liquids produced, net, 
EPP e 97,300,000 95,210,000F 78,180,000¢ 
Oil wells owned, net, at 
the year end......... 9,194 9,043 8,724 
Gas wells owned, net, at 
the year end......... 1,307 1,106 945 
MANUFACTURING 
Crude oil run at refineries, 
I rota cela aaa carne 185,300,000 187,600,000 168,700,000 
Crude running capacity, 
at year end, barrels 
RE i os 25an000%as 569,000 548,000 499,500 
MARKETING 


Total sales in dollars.... $1,550,000,000 $1,499,000,000 $1,268,000,000 
Bulk plants operated, at 


the year end......... 4,539 4,528 4,521 

tail outlets served, at 

the year end......... 31,040 31,130 31,020 
TRANSPORTATION 


Pipelines owned, at the 


year end, miles....... 16,740 16,180 15,440 
Pipeline traffic, million 
DO See 138,900 142,000+ 129,200 
Tanker and barge traffic, 
million barrel miles... 97,850 99,510 102,400 
PEOPLE 
Stockholders, at the year 
“Se eee 117,600 116,800 96,090 
Employees, at the year 
RA ae 51,440 49,740 46,740 


*Including $1.519 in 1952, $1.704 in 1951, and $1.135 in 1950 as the 
market cae of the dividends in capital stock of Standard Oil Com- 
pany (New Jersey) on the respective dates of distribution. 


tRevised figures. 
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April March April por 
1953 1953 1952 1953 1951-52 1946-50 1941-45 1931-40 1919-1930 vat 
—— End of Month — 9 —————__—_——_———————— Range for Period 
me! 
1. U.S. Government Bond Yields pul 
8-Year Taxable Treas. — % 2.59 2.37 1.94 2.59-2.27 2.35-1.68 1.68-0.90 1.32-1.07 (a) (a) (a) h 
5-Year - ng SO ene % 2.70 2.49 2.04 2.70-2.39 2.44-1.76 1.87-1.06 1.70-124 (a) (a) (a) the 
10-Year » a a 2.87 2.74 2.20 2.87-2.57 2.64-1.95  2.10-1.38 2.10-1.49 (a) (a) (a) effe 
EE 3.02 2.94 2.54 3.02-2.78 2.81-2.21 2.43-1.96 2.48-2.03 (a) (a) (a) any 
EE ae er 3.01 2.93 2.59 3.01-2.78 2.81-2.44 2.48-2.08 2.50-2.37 (a) (a) (a) ? 
2. Corporate Bond Yields asst 
Aaa Rated Long Term _......... ~ % 3.29 3.17 2.92 3.29-2.98 3.04-2.65  2.91-2.45 2.88-2.59 5.75-2.70 6.38-4.42 inve 
Aa ” si Fe ecnns ae 3.36 3.24 3.00 3.36-3.06 3.10-2.70 2.98-2.53 3.06-2.66 7.03-2.90 6.84-4.59 
A . ” Z—_ 3.51 3.39 3.19 3.51-3.23 3.34-2.87 3.28-2.67 3.39-2.78 9.23-3.35 7.71-4.91 
Baa ° ° — ee 3.73 3.60 3.50 3.73-3.50 3.64-3.15  3.57-2.93 4.47-3.06 12.96-4.42 8.56-5.32 
3. Tax Exempt Bond Yields F 
Aaa Rated Long Term —......_._ ~ % 2.22 2.20 1.65 2.22-1.98 2.00-1.28  1.98-0.90 1.84-0.93 2.81-1.56 (b) (b) me 
Aa - = cae de, a» % 2.51 2.49 1.82 2.51-2.26 2.25-1.37 2.21-1.04 2.11-1.21 3.02-1.78 (b) (b) n 
A . ” Qa ee mn 3.01 3.00 2.14 3.01-2.68 2.67-1.72  2.64-1.28 2.49-1.49 3.29-2.11 (b) (b) — 
Baa ” ” ee ee ae 3.36 3.35 2.49 3.36-2.96 2.98-1.98 3.05-1.57 2.94-1.80 3.71-2.60(b) (b) 
4. Preferred Stock Yields 
Industrials—High Dividend Series 
ae 4.17 4.09 3.93 4.17-8.99 4.10-3.80 4.09-3.28 4.37-8.55 6.54-3.83 6.79-4.75 
Medium Grade ~....__+_Sss 5.08 4.98 4.89 5.08-4.90 4.96-4.68  5.08-4.14 5.94-4.33 12.73-4.91 8.05-5.61 i 
Industrials—Low Dividend Series { 
i 3.92 3.83 3.70 3.92-3.76 3.90-8.45  3.92-3.27(c) (c) (c) (c) 
Medium Grade _....... 4.24 4.13 3.97 4.24-4.06 4.20-8.80  4.20-3.52(c) (c) (c) (c) 
Utilities—Low Dividend Series 
RN © 4.28 4.14 3.99 4.28-4.01 4.25-8.77  4.24-3.40(c) (c) (c) (c) 
Medium Grade _....._-S sd % 4.66 4.52 4.40 4.66-4.43 4.71-4.19  4.65-3.69(c) (c) (c) (c) 
8. Common Stocks 
125 Industrials—Prices (e) —__.. ae 75.56 77.64 71.73  80.82-74.16. 80.89-64.91 64.46-43.20 49.30-22.69 49.10-10.56 78.06-34.81 (d) 
126 Industrials—Dividends (e) 4.17 4.16 4.21 4.17-4.15 4.55-4.13 4.44-1.76 1.94-1.52 2.05-0.72 2.53-2.16 (d) York 
125 Industrials—Yields % _.______ 5.52 5.36 5.87 5.61-5.15 6.84-5.14 7.29-3.20 7.71-8.56 10.13-2.59 6.21-3.19 (d) & Co 
i 
(a)—U. S. Govt. Bond Yield Averages in this series date from Jan. 5, 1943. (d)—125 Industrials Averages date from Jan. 1, 1929. ry : 
(b)—Tax Exempt Yield Averages in this series date from Dec. 1, 1936. (e)—Dollars per share. E nL 
(c)—Low Dividend Preferred Yield Averages in this series date from | HY on 
Jan. 2, 1946. | lished 
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ECAUSE OF THE VITALLY IMPOR- 
B TANT elements of public interest 
which it serves, the air transportation 
industry enjoys a unique position in the 
scheme of American private enterprise. 
Unlike other industries established and 
expanded on the basis of their independ- 
ent ability to earn a profit on invested 
capital, air transportation did not come 
into being and grow to industry size 
for that reason primarily. but rather be- 
cause it provided essential and necessary 
service to other phases of our economy. 














Aside from its obvious importance to 
general commerce, it was the postal 
service and considerations of national 
defense that originally were and con- 
tinue to be the compelling factors war- 
ranting government assistance and sup- 
port. Thus, while the airlines are pri- 
vately operated and subject to govern- 
mental regulation comparable to other 
public transportation, they also possess 
the unique advantage of what is, in 
eflect, a government guaranty against 
any sustained period of loss, through 
assurance of a fair rate of return on 
invested capital. 








Industry Background 


From 1918 the Post Office Depart- 


ment operated the infant air transporta- 





After teaching at 
Ohio State and Ohio 
Wesleyan Universi- 
ties, Mr. Lewis spent 
seven years with the 
Wall Street Journal 


before heading a 
brokerage house re- 
search staff. After 





ten years, he estab- 
, lished his own New 
York Stock Exchange firm, John H. Lewis 
“ Co., which he still heads, besides manag- 
ing the open-end John H. Lewis Fund, Inc. 
Mr. Lewis has become a recognized author- 

, "Y on aviation securities; his firm has pub- 
lished a monthly Aviation Bulletin since 1945. 
i i a 
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Painting by Marshall Johnson in collection of State Street Trust Co., Boston 





tion system, until in 1926 aircraft de- 
velopment, as well as air transport poten- 
tial, reached a sufficiently advanced 
stage to warrant commercial exploita- 
tion. Operations were then turned over 
to private hands where they have since 
remained, except for the abortive effort 
by the Army to take over air mail trans- 
port in February, 1934. 


During the intervening years the in- 
dustry has passed through four stages 
of governmental control, (1) competi- 
tive bidding for air mail contracts 
under the Kelly Act; (2) competitive 
bidding initially with rates subject to 
revision by the Postmaster General un- 
der the Watres Act; (3) competitive 
bidding initially with rates subject to 
revision by the I.C.C. under the Air 
Mail Act of 1934; (4) the Civil Aero- 
nautics Act of 1938 under which rates 
are set and may be revised by the Civil 
Aeronautics Board. 


Civil Aeronautics Act of 1938 


This Act was a direct result of the 
tempestuous period notable for the un- 
successful attempt by the Army to fly 
the mails that followed cancellation of 
air mail contracts on grounds that they 
had been fraudulently obtained. It 
sought to establish not only rules but 
policies for the future development of 
air transportation. Because it ushered 
in a new stage of commercial aviation 
and because the terms of this legislation 
remain unchanged fifteen years later, it 
is important to recite the significant 
portions relating to rate-making and 
fair return. 


The most important section on fair 
return to the airlines is Section 406, 
which authorizes “fair and reasonable 
rates of compensation” for transporta- 
tion of air mail, prescribes the method 
for ascertaining such rates and pub- 
lishes the rates payable by the Post- 
master General. Sub-paragraph (b) 


——_@—__——_- 
AVIATION 


C. A. B. REGULATION 
A STABILIZING FACTOR 


JOHN H. LEWIS 


however, is the most important part of 
the Act from an earnings viewpoint: 


“(b) In fixing and determining fair 
and reasonable rates of compensation 
under this Section, the Authority, 
considering the conditions peculiar to 
transportation by aircraft and to the 
particular air carrier or class of air 
carriers, may fix different rates for 
different air carriers or classes of air 
carriers, and different classes of ser- 
vice. In determining the rate in each 
case, the Authority shall take into 
consideration, among other factors, 
the condition that such air carriers 
may hold and operate under certifi- 
cates authorizing the carriage of mail 
only by providing necessary and ade- 
quate facilities and service for the 
transportation of mail; such stand- 
ards respecting the character and 
quality of service to be rendered by 
air carriers as may be prescribed by 
or pursuant to law; and the need of 
each such air carrier for compensation 
for the transportation of mail suffici- 
ent to insure the performance of such 
service, and, together with all other 
revenue of the air carrier, to enable 
such air carrier under honest, econom- 
ical, and efficient management, to 
maintain and continue the develop- 
ment of air transportation to the ex- 
tent and of the character and quality 
required for the commerce of the 
United States, the Postal Service, and 
the national defense.” 


The one other provision of the Act 





—Pan American World Airways Photo 


Model of de Haviland Comet III jet air- 

liner which will cruise at 500 miles an hour 

at altitudes up to 45,000 feet. Carries 58 

passengers first class, or by conversion, 78 

tourist-class. Delivery on Pan American 
orders will begin in 1956. 
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bearing on Rate-Making appears in 
Section 1002(3) as follows: 


“(e) In exercising and performing 
its powers and duties with respect to 
the determination of rates for the 
carriage of persons or property, the 
Authority shall take into considera- 
tion, among other factors— 


(1) The effect of such rates upon 
the movement of traffic; 


The need in public interest of 
adequate and efficient trans- 
portation of persons and prop- 
erty by air carriers at the low- 
est cost consistent with the 
furnishing of such service; 


Such standards respecting the 
character and quality of service 
to be rendered by air carriers 
as may be prescribed by or 
pursuant to law; 

The inherent advantages of 
transportation by aircraft; and 


The need of each air carrier 
for revenue sufficient to enable 
such air carrier under honest, 
economical and efficient man- 
agement, to provide adequate 
and efficient air carrier ser- 
vice.” 


It is clear from the foregoing that 
the C.A.B. as a matter of public policy 
is charged with encouraging the devel- 
opment of air transportation and foster- 
ing sound economic conditions therein: 


(2) 


(3) 


(4) 


(5) 


it is equally clear that in order to imple- 
ment such a policy, the Board is speci- 
fically empowered to establish “fair and 
reasonable” air mail rates by whatever 
method it deems advisable. 


Most importantly, however, not only 
is the Board authorized to set different 
rates of compensation for different car- 
riers, but is plainly directed to take into 
consideration, among other factors in 
arriving at and determining fair and 
reasonable rates of compensation for 
the transportation of mail, the need of 
each carrier for compensation sufficient 
to insure performance. 

This directive is repeated in Sec. 1002 
(3) (5), making evident that the Act 
was clearly designed with the intent of 
providing approved air carriers a fair 
and reasonable rate of return on in- 
vested capital. 


Development of Rate-Making 
Formulas 


In earlier C.A.B. decisions on rate 
of return, no definite pattern emerged, 
In fact, the Board seemed to go out of 
its way to deny the existence of a 
formula. In the American Airlines mail 
rate proceeding Docket No. 334, de- 
cided March 12, 1942, the Board said: 
“the evidence relating thereto must be 
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on CANADIAN OIL COMPANIES 


“Financial Statistics available upon request” 
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The 


“orange- -peel” cowling which quickly | 


exposes the entire engine of American Air. | 


lines’ new Convair Flagship saves inspection | 
and repair time. 





considered and weighed by the Board 
in reaching its conclusion as to what 
constitutes a fair and reasonable rate in 
each case.” 


The Board then declared that it “does 
not consider, nor has it ever consid- 
ered, that a predetermined rate or re- 
turn upon the so-called ‘fair value’ of 
the carrier’s property is the measure of 
reasonableness,” but that such an ele- 
ment may be considered as evidence, 
among others, of reasonableness. 


In discussing the general subject of 
“Rate Base” in its 1943 annual report 
the Board said: 


“In conformity with the conclusion 
that the ascertainment of the capital 
cost of producing the air-transporta- 
tion service should be predicated upon 
the funds which have been actually 
and legitimately invested in the enter- 
prise, the Board has declined to make 
any allowance in the determination of 
investment for ‘going concern’ unless 
it can be shown that the amount 
claimed represents amounts actually 
and legitimately expended in the de- 
velopment of the business as a going 
concern.” 


With no definite pattern established 
concerning precisely what constituted 4 
rate base, the return to be allowed was 
equally indefinite. In the Northeast mail 
rate case, decided March 18, 1943, the 
Board for the first time adopted a defi 
nite position: 

“Petitioner shares with all othe 
carriers a need for earnings sufficient 


to insure its credit and to keep it i 
a position to attract capital readil] 


when the opportunity for expansioq ~ 
We conclude that thq ™ment . 


arises. 
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for a carrier in petitioner’s general 
situation, are to be determined by 
finding the amount necessary to pro- 
vide a return of 8% after Federal 
income taxes upon the recognized in- 
vestment in scheduled air transport 
operation.” 


This formula was continued through- 


out 1944 as indicated by the Board’s 
annual report for that year. 


Change in Pattern 





“In its economic program an- 
nounced on February 26, 1949, the 
Board stated: ‘Although the stabiliza- 
tion of the industry and the trend 
toward profitable operation are en- 
couraging, we are, nevertheless, con- 
cerned over the present financial con- 
dition of certain of the carriers. Our 
principal objective during the coming 
year is the complete return by the air 
transport industry to a sound and 
profitable condition from which it can 
withstand the ordinary vicissitude of 














Recent Rate-Making Formula 


Mail rate cases decided during the 
last several years in general and the 
more recent ones in particular have 
established a very definite pattern with 
respect to a rate-making formula. Not 
only are the elements of a base for such 
calculations now clearly established, but 
the rate of return consistently defined. 
This allows for a 7% return after taxes 


It was not until the decision rendered 
in the Pioneer Air Lines case July 2, 
1947 Docket No. 2002, that any signi- 
ficant change occured in the Board’s 
rate-making pattern: 


“Determination of mail rate. In 
addition thereto the petitioner is en- 
titled to a reasonable return on its 
used and useful investment. The 
Board finds the 7% rate of return set 
for the preceding 13-month period to 
be appropriate for this period also.” 


The Board then innovated a sliding 


| scale rate of mail pay based on a pas- 
senger load factor table and in its de- 


cision pointed out: 


“At these load factors the profit 
from passenger revenue above, after 
38% taxes, will provide a return of 
about 7%, 11%, and 15%, respective- 
ly, on the investment. The Board 
therefore finds that this sliding-scale 
basis will provide fair and reasonable 
mail rates.” 


Commenting on this decision in its 
1947 annual report the Board said: 


“In the ‘Pioneer Air Lines Case’ the 
Board established the mail rate for 
this feeder line on a sliding-scale in- 
centive basis, the maximum mail rate 
being made effective when the mini- 
mum passenger-load factor is realized, 
and the mail rate declining as the 
passenger-load factor rises above the 
minimum so that the rate allows a 
progressive increase in the profit 
earned. The incentive rate formula, 
therefore, operates to reduce the bur- 
den of mail payments and at the 
same time to increase the carrier’s 
profit, as the carrier further develops 
its non-mail traffic. The Board, by 
establishing the mail rate in this man- 
ner, has undertaken to implement its 
Policy, as stated in its opinion, to 
‘preserve to management the maxi- 
mum freedom of action but to pre- 
Scribe such standards of performance 
as are consistent with honest, eco- 
nomical, and efficient management as 
required by the Act, and which, in the 
Board’s judgment, are best calculated 
to insure the success of the feeder- 
line experiment.’ ” 


__ The financial crisis that struck the 
fir transportation industry in the post 
War period caused the Board to com- 
lent as follows in its 1949 annual 


waly Teport: 
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economic fluctuations’. 


It was with this objective that the 
Board allowed a temporary rate ad- 
justment during that year. 
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on the investment in determining mail 
pay for past periods and an 8% return 
for future periods. Moreover, the deci- 
sions openly express the Board’s con- 
cern with the necessity of allowing the 


> 




















































N 


LLMMMUsAdbddddbddddddlddsduddlldldlddddddd EEX: 









carriers a fair return regardless of the 
exact formula applied. 


The attitude of the C.A.B. with re- 
gard to earnings allowable on foreign 
operations has been clearly set forth 
in a series of decisions, perhaps the 
most significant of these statements of 
policy being in the Pan American 
World Airways, Alaska Services deci- 
sion (Docket No. 1499) adopted De- 
cember 13, 1951. 


“This earnings element represents 
a return upon the recognized invest- 
ment of $2,006,000 at the rate of 10 
per cent per annum, which we con- 
sider fair and reasonable for this type 
of operation during a future period 
since Pan American’s Alaskan opera- 
tions, from this standpoint, have the 
basic characteristic of international 
services for which the Board has cus- 
tomarily provided for a 10 per cent 
rate of return.” 





From the wording the intent of the 
commission with respect to allowable 
return on foreign operations is unmis- 
takably clear. They apparently consider 
foreign activities to be sufficiently haz- 
ardous and unpredictable to warrant 
special consideration with respect to 
rate of return. 


The operating figures herewith cov- 
ering the domestic trunk lines during 
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Interior of the quarter-million dollar Dehmel Electronic Flight Simulator. The instructor 

(in sport coat) can simulate icing weather, drops in oil pressure, a fire in one of the 

engines, or even a crash by signal to electronic “brain,” which automatically makes all the 
appropriate changes in the indicators. 


1938-52 clearly demonstrate that earn- 
ings, despite some unevenness, were 
nevertheless sufficient over the fifteen 
year period to provide an 8.3% return 
on the average investment. Even more 
clearly the figures demonstrate that 
such return was exclusively provided for 
out of mail revenue excepting during 
the war years (World War II and Ko- 
rea) thereby proving in practice what 
the C.A.B. has repeatedly stated in 
theory, namely, that it was the Board’s 
specific responsibility to see that the air 
carriers earned a fair return. 


Growth Stability Will Help Status 


Despite the many confusions that have 
arisen regarding what portion of air 
mail pay represents compensatory rates 
and what portion outright subsidy (a 
subject of current legislation) it seems 
evident that irrespective of the break- 
down, air mail revenue has in fact pro- 
vided the industry with a fair rate of 
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return since the C.A.B. was established 
in 1938. 


While it is true that the cumbersome 
machinery through which air mail reve- 
nues are adjusted has proven incapable 
of preventing losses in given years, over 
the longer-term the industry has, never- 
theless, enjoyed a fair rate of return on 
invested capital. Moreover, it may rely 
on a minimum return of 7% after taxes 
on past earnings and 8% on future 
earnings in the light of what has now 
become well settled policy by the C.A.B. 
























That the investment community may 
be somewhat skeptical of air carrier 
shares because of their past record of 
volatility should not blind investors to 
the quasi-government guaranty against 
loss that the industry uniquely enjoys. 
In the immediate post war period, it 
was the over-discounting of future earn- 
ings rather than a failure to earn a fair 












(Continued on page 348) 
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FINANCIAL ANALYSTS 
INVESTMENT SCENE 


HE SIXTH ANNUAL CONVENTION OF 
ie National Federation of Financial 
Analysts Societies, held in Philadelphia 
April 12-15, was devoted to discussion 
of a wide range of financial and in- 
dustry subjects, together with a number 
of field trips. Various panel discussions 
and forums considered such subjects as 
the outlook for banks in the area, the 
public utility and steel industries, new 
materials, municipal finance, transpor- 
tation, oil and natural gas, together 
with current investment problems 
aflecting institutions and the effect of 
institutional investing upon the finan- 
cial markets. 


One of the notable features of the 
convention was the leading part assumed 
by prominent Philadelphia bankers who 
took advantage of the presence of the 
analysts from all parts of the country 
to tell convincingly the story of the 
growing Delaware Valley area in in- 
dustrial importance and the part which 
the banks have had and will have in its 
further development. 


In the bank panel discussion, George 
H. Brown, Jr., senior vice president, 
Girard Trust Corn Exchange Bank, 
asserted that in appraising the stocks 
of Philadelphia banks with trust de- 
partments, recognition should be given 
the fact that the gross trust earnings 
contribution of the three largest ranged 
from 12% to 31% of the total and that 
each trust department had over one 
billion assets under administration. 
With an estimated annual $100 million 
of new probate accounts coming into 
existence, he said the banks are admin- 
istering 24% in number and about 45% 
in value of all estates. Common trust 
funds have aided in keeping expenses 
in proper relation to income and, in 
general, the fee basis is satisfactory and 


VIEW 


operating costs have been kept under 
control through mechanization. Pension 
and profit-sharing trusts are showing 
a substantial return and, if enacted, the 
pending Jenkins-Keough Bill may have 
some interesting potential of further 
earnings. Estate planning is also impor- 
tant in the business extension program, 
Mr. Brown commented. 


Within the next year or so, long-term 
Federal housing bonds “should offer a 
real buying opportunity” with good 
grade revenue bonds a close second, 
said F. W. E. Farr, assistant vice presi- 
dent, Girard Trust Corn Exchange Bank, 
in the course of the investment forum. 
His next choice would be among the 
undervalued cyclical companies to 
which stocks investors seem to have 
been rather cool during the market rise 
and which, he felt, “now appear to be 
discounting a substantial measure of 
future trouble.” He also favored insur- 
ance securities because they are priced 
“more reasonably in relation to liquidat- 
ing values than has usually been the 
case at the top of business cycles.” 


Another investment viewpoint was in- 
dicated by Philip J. Fitzgerald, partner 
of Dean Witter & Co., members of the 
New York Stock Exchange, who ex- 
pressed confidence in a continuing high 
level of business activity as reflected in 
bank and insurance shares, cement and 
glass, California oils, electric utilities, 
food processors and distributors and 
transcontinental rails, also electronics, 
aviation, and growth industries. Read- 
justment in the civilian economy, he 
said, will “come later than most con- 
servatively minded investors expect” 
and will be limited in duration and 
extent, affecting profit margins more 
than business volume. 





CITIES SERVICE COMPANY 
Dividend Notice 


The Board of Directors of Cities Service Company has 
declared a quarterly dividend of one dollar ($1.00) per 
share on its $10 par value Common stock, payable June 
8, 1953, to stockholders of record at the close of business 


May 14, 1953. 


W. ALTON JONES, President 





May 1953 


In the institutional investment area, 
George T. Conklin, 2nd vice president, 
Guardian Life Insurance Co., outlined 
the general investment philosophy of 
his organization. Because of the obliga- 
tion to meet contractual fixed interest 
terms in outstanding policies, life in- 
surance companies seek the larger re- 
turn from private investment risks 
rather than the assured rate on Govern- 
ment bonds. Municipal obligations have 
never been important nor are they as 
yet a major medium but, as the press- 
ure of volume upon the markets raises 
their yield and as taxes increase, their 
desirability increases. In the corporate 
bond market, however, life insurance 
companies have been the most important 
single factor, with public utilities the 
prime favorite, followed by industrials. 


Mr. Conklin emphasized the com- 
manding position of the insurance com- 
panies as originators of private place- 
ments, in which they do about 90% of 
the total business. In 1952, 52.9% or 
$4.1 billion, of all bonds placed were 
through direct placement channels. He 
stressed that money which the insur- 
ance companies placed in this manner 
was “new money” as compared with the 
public offering markets, which comprise 
both new money and secondary distri- 
bution. Preferred stocks are a negligible 
factor with life companies, representing 


Southern California 
Edison Company 


DIVIDENDS 


CUMULATIVE PREFERRED STOCK 
4.08% SERIES 
DIVIDEND NO. 13 


CUMULATIVE PREFERRED STOCK 
4.88% SERIES 
DIVIDEND NO. 22 


The Board of Directors has 
authorized the payment of the 
following quarterly dividends: 

254 cents per share on the 
Cumulative Preferred Stock, 
4.08% Series; 

3014 cents per share on the 
Cumulative Preferred Stock, 
4.88% Series. 

The above dividends are 
payable May 31, 1953, to stock- 
holders of record May 5, 1953. 
Checks will be mailed from the 
Company's office in Los An- 
geles, May 31, 1953. 


P.C. HALE, Treasurer 


April 17, 1953 











THE FLINTKOTE COMPANY 


A quarterly dividend of $1.00 per 
share has been declared on the 
$4 Cumulative Preferred 
Stock payable June 15, 1953 to 
stockholders of record at the close 
of business June 1, 1953. 

A quarterly dividend of $.50 per 
share has been declared on the 
Common Stock payable June 
10, 1953, to stockholders of record 
at the close of business May 27, 
1953. 

CLIFTON W. GREGG, 
Vice-President and Treasurer 
May 6, 1953 ‘ 





American-Standard 


PREFERRED DIVIDEND 
COMMON DIVIDEND 
A quarterly dividend of $1.75 per share 
on the Preferred Stock has been de- 
clared, payable June 1, 1953 to stock- 
holders of record at the close of busi- 
ness on May 25, 1953. 

A dividend of 25 cents per share on 
the Common Stock has been declared, 
payable June 24, 1953 to stockholders 
of record at the close of business on 
June 3, 1953. 


AMERICAN RADIATOR & STANDARD 
SANITARY CORPORATION 


JOHN E. KING 
Vice President and Treasurer 











Union CARBIDE 


AND CARBON CORPORATION 


UCC 


A cash dividend of Fifty cents 
(50¢) per share on the outstanding 
capital stock of this Corporation 
has been declared, payable June 
1, 1953 to stockholders of record at 
the close of business May 4, 1953. 


KENNETH H. HANNAN, 


Secretary and Treasurer 
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Quarterly dividend No. 129 of 
Sixty Cents ($.60) per share 
has been declared on the Com- 
mon Stock of Allied Chemical 
& Dye Corporation, payable 
June 10, 1953 to stockholders 
of record at the close of busi- 
ness May 15, 1953. 

W. C. KING, Secretary 


April 28, 1953. 













less than 2% of total invested assets. 
Although now permitted to invest to a 
limited degree in common stocks, Mr. 
Conklin expressed the opinion that their 
position of only 1% of assets responded 
to considerations of caution and con- 
servatism and a reluctance to initiate 
an acquisition program in a boom phase 
of the business cycle. In the event of a 
recession or a depression, however, they 
would doubtless prove more attractive of 
buying consideration. 


“For a wide variety of reasons people 
are asking investing institutions to man- 
age for them a high proportion of the 
liquid assets of the country,” and this 
growing flow of funds from sources 
which would not otherwise seek place- 
ment in common stocks is bringing 
marked changes in the character of the 
auction markets and financing practices, 
said Roger F. Murray, vice president, 
The Bankers Trust Co., New York City. 
Corporate fiduciaries have taken the 
initiative in obtaining legislative liberal- 
ization of investments, mutual funds 
have sold the idea of management to 
individuals, pension funds are swelling 
and mutual savings banks have received 
permission for limited entrance into 
common stock; these sources of equity 
capital have replaced the flow of indi- 
vidual funds depleted by high income 
and estate taxes of World War II. 


Now that common stocks have reac- 
quired the respectability lost during the 
depression years of the *30s and are “in 
better standing than ever before” with 
institutional managers, it must be real- 
ized that the professionals are primarily 
interested in yield and long-term capital 
gains and this overall approach is tend- 
ing to restrict the functioning of the 
auction markets which is based upon a 
large and active individual speculative 
trading public with access to bank 
credit. Institutions alone have not di- 
minished the importance of traders but 
have combined with other factors, such 
as regulation, credit controls and taxes, 
to swing a large part of the market into 
dealer and institutional hands. 


Mr. Murray noted the now almost 
universal recognition on the part of 
management that stockholders are en- 
titled to close information about opera- 
tions, both directly and through their 
representatives and advisers. 


While the growing influence of insti- 
tutional participation in the markets 
will, in Mr. Murray’s opinion, tend to 
avoid extreme price fluctuations, there 
is reason to expect substantial short and 
intermediate term price variations. De- 


sire for yield will restrain commitments 


of need for liquidation in times of stress 
and almost assured continuing capital 
increments should provide for strong 
buying on balance. Recent unsettlement 
in the Government long-term bond mar- 
ket and also in the stock market in 
September, 1946 and at the outbreak 
of the Korean War have shown that the 
type of deliberate market policy followed 
by professionals is not the equivalent 
of speculative support. Mr. Murray 
hazarded the guess that perhaps we 
shall come to consider a 25-35% decline 
as drastic, in place of 50-60%. Another 
effect of movement of seasoned stocks 
from individual into professional hands 
will be to broaden the stream of equity 
capital by releasing funds for new in- 
vestment areas and ventures, the prime 
function of the securities markets. 
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trave marx MACHINES CORPORATION 
590 Madison Ave., New York 22 


The 153rd Consecutive 
Quarterly Dividend 


The Board of Directors of this Corporation has 
this day declared a dividend of $1.00 per share, 
payable June 10, 1953, to stockholders of record 
at the close of business on May 18, 1953. 
Transfer books will not be closed. Checks pre- 
pared on IBM Electric Punched Card Account- 
ing Machines will be mailed. 

A. L. WILLIAMS, Vice Pres. & Treasurer 
April 28, 1953 


SOCONY—VACUUM 
OIL COMPANY 


INCORPORATED 


Dividend 
No. 169 


April 
28, 1953 


The Board of Directors today 
declared a quarterly dividend of 
50¢ per share on the outstand- 
ing capital stock of this Com- 
pany, payable June 10, 1953, 
to stockholders of record at the 
close of business May 8, 1953. 


W. D. BickHaM, Secretary 











THE TEXAS COMPANY 
———- 203 rd ——— 


Consecutive Dividend 


A regular quarterly dividend of 
seventy-five cents (75¢) per share 
on the Capital Stock of the Com- 
pany has been declared this day, 
payable on June 10, 1953, to stock- 
holders of record at the close of 


business on May 8, 1953. 
The stock transfer books will re- 
main open. 
Rosert FIsHER 
April 28, 1953 Treasurer 
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ECONOMICS OF CAPITAL 
Corporate Ads of the Month 


“Big BUSINESS PUT HIM OUT OF WORK, 
thank goodness” is the theme of a full 
page ad of Basic Refractories, Inc., se- 
lected by T&E as the ad-of-the-month. 
The old backsmith’s shop with the smith 
who was “put out of work” are shown 
in the upper right corner of the ad, 
while the center is filled with pictures 
and text describing the “big business that 
did it”? — the automobile, aviation, truck- 
ing and auto service industries. 


After explaining “how America grows” 
the ad concludes, “This message is pub- 
lished in the interest of truth and under- 
standing by a small business serving Big 
Business . . . We know Big Business 
from years of working with it. We know 
that Big Business is necessary to a 
growing, improving world.” This is one 
of a series published by Ba.sic Refrac- 
tories on the theme of Big Businesses 
and what they contribute to American 
life. 


A current Warner & Swasey ad stress- 
ing “freedom” in contrast to “socialism” 
goes under the title “There’s no such 
thing as a ‘pretty good’ egg.” It states 
in part, “Let’s not forget that freedom 
does have its price as well as rewards: — 
LABOR doesn’t want regulations, the in- 
junction, wage ceilings. Then labor must 
make sure it earns the wages it gets, and 
serves the public interest so well that 
that it needs no restraining hand. BusI- 
NESS wants the right to keep reasonable 
profits. Then it must avoid the mistake 
Europe made — it must keep investing 
profits in better machines, and share the 
benefits of these better machines with 
workers in wages, investors in dividends 
which will attract thrift, and with the 
public in lower prices. THE PUBLIC wants 
greater and greater values for its money. 
Then it must stop demanding free things 
from the government which can only be 

| furnished out of taxes squeezed from 

business . . . If we want the benefits of 
freedom, it’s got to be full freedom for 
the other fellow as well as ourselves.” 


“The part inflation takes away” is 
pictured in a New York Telephone Co. 
ad by showing a large section of a truck 
being removed from the remaining en- 
gine and driver’s cab. The text explains 
how costs have risen for companies as 
well as for individual’s, and how operat- 
ing efficiency and technical improvements 
are used to offset that increase in part. 


Union Oil Co. of California discusses 
in a recent ad the answer to the ques- 
tion, “Who got the most from our cus- 
tomer’s dollar?” The answer — with 
pictures — showed that 14%¢ went to 
employees, 342¢ went to preferred and 
common shareowners, 4%.¢ was returned 
to the business itself, and the tax col- 
lector got the most — 18144¢. The remain- 
ing 58446¢ was divided among raw ma- 
terials, transportation, interest on bor- 
rowed money, wear and tear, etc. 


How the banks help business is de- 
scribed in three recent bank ads. Harris 
Trust & Savings Bank, Chicago (see 
T&E, April ’53, p. 230) pictures silver 
dollars or “cartwheels” and tells how 
banks keep businesses “rolling on those 
cartwheels.” Chase National Bank, New 
York, gets at the same idea in a series 
which takes one industry at a time and 
tells how the bank helped it to produce 
for public benefit, for example wonder 
drugs or economical gasoline. Worcester 
County (Mass.) Trust Co. advertises that 
“we all move up together” on _ the 
“escalator of production” — workers, 
management and investors. 


The “True-or-False” quiz ad which 
Peoples National Bank, Charlottesville, 
ran in the local paper was adapted with 
permission from Warner & Swasey Co.’s 
similar advertising. W&S not only ap- 
proved the use of their material, but 
added that since their budget did not 
enable them to spread these messages 
as far as they would like, they tried to 
encourage others to help “in this im- 
portant work.” 





“True-or-False” Quiz on Business 


What Most 
People Believe 


Question 


How big are corporations’ 


profits? $1 of sales). 


Who gets the largest 
share of the income of 
Corporations? 


ers do. 


25% (or 25¢ out of each 


Most people say the own- 





The Fact 


7%. In most years actually less than 
7 cents of each sales dollar. 


Actually the workers—they get 86%. 


Portion of Peoples National Bank ad referred to in text. 


May 1953 
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One of illustrations in Basic Refractories ad ° 
cited in text. 





Who’s Calling Who a 
Capitalist? 


A one-man program in defense of free 
competitive enterprise, which started 
with a visit to England under the labor 
government and wound up with distribu- 
tion at cost of 300,000 copies of pro-capi- 
talism folders, included an advertise- 
ment with the above headline, “Who’s 
Calling Who a Capitalist?” The ad, 
which is first in a series of eight, ex- 
plains that “Today pretty nearly every 
American is a capitalist, thanks to the 
American system of free competitive en- 
terprise.” 


The series of ads is the work of George 
M. Clark, president of Pioneer Bank, 
Chattanooga. On his return from Eng- 
land, Mr. Clark made countless speeches 
in behalf of the American system of free 
enterprise, and his bank then brought 
a young Englishman to work in the bank, 
who also made 126 speeches, 28 radio 
broadcasts, and three television appear- 
ances in which he conveyed his enthusi- 
asm for the American system. The 
folders, entitled “The Miracle of Amer- 
ica,” “The Bill of Rights” and “A New 
Theory of Government,” were developed 
by Mr. Clark and a group of representa- 
tive bankers and circulated at cost to 
banks all over the country with permis- 
sion to reproduce. 


The advertising series, described in the 
April Mid-Continent Banker, was used 
locally by Mr. Clark, but extra proofs 
and mats were made up to be available 
to any bank at a cost of $12 for the whole 
series. The other seven ads were headed: 
What do we have that other countries 
lack? How to give these hands greater 
earning power. Why American workers 
can buy cars — and other workers can’t. 
“Relief State” would be a better name 
for it. Uncle Sam can be Santa Claus 
just so long — then look out! Price-fixing 
doesn’t mean we’ll live any better. We 
could drift into a dictatorship without 
knowing it. 
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COIN COLLECTIONS 
BOUGHT and SOLD 


UNITED STATES 
FOREIGN 
ANCIENT 
ORIENTAL 
GOLD - SILVER - BRONZE 
a 
Collections catalogued and sold 
at Public Auction Sale 
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We are one of 


AMERICA’S OLDEST AND 
LARGEST COIN DEALERS 
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OPERATING RESULTS OF DOMESTIC TRUNK LINES 


(in thousands of dollars) 


Total 
Operating 
Excl. Mail 


Total Op. 

Expenses 
$ 43,861 
51,392 
70,897 
89,919 
81,604 
95,348 
124,349 
180,626 
317,121 
373,390 
411,278 
435,157 
461,538 
552,581 
672,700 


$263,000 


Years 


1938 
1939 
1940 
1941 
1942 
1943 
1944 
1945 
1946 
1947 
1948 
1949 
1950 
1951 
1952 
15 Yr. Aver. 


37,465 
56,774 
74,615 
84,701 
98,675 
127,438 
181,050 
291,619 
329,165 
365,515 
414,752 
477,798 
621,481 
732,000 


$261,000 


through 1941. 


2. 1952 figures are approximations. 


Aviation 


(Continued from page 344) 


return, that resulted in the drastic 
market decline of air carrier shares be- 
tween 1946 and 1947. In this connec- 
tion, it is interesting to observe that at 
their high prices in 1946, the equities of 
the then sixteen, and now thirteen, trunk 
lines had a market value of $582 million 
as against a recognized capital invest- 
ment of only $229 million, whereas a 
year later the market value of these 
same equities had shrunk to $171 mil- 
lion and the invested capital expanded 
to $310 million. These facts strikingly 
suggest that it was the volatility of the 
market’s over-optimism and _later-over- 
pessimism that was responsible for the 
extremes of price movement rather than 
the actual earnings results of the in- 
dustry itself. On a current basis, the 
aggregate market value of these stocks 
is $361 million and companies with an 
invested capital as at the end of last 
year in the amount of $544 million. 


Accordingly, it is our confirmed be- 
lief that the investor who patiently ap- 
praises airline equities from the view- 
point of an assured “fair return” and 
not on the basis of “romance” will find 
such equities rewarding investments 
over the longer term. The net investment 
of the thirteen domestic airline com- 
panies will increase sharply by 1960. 
As this investment mounts from year to 
year, the trend of the “fair return” to 
which the companies are entitled under 
present C.A.B. policies will rise. Conse- 
quently, an upward trend of earnings 
and dividends per common share will 
follow. The airline stocks in time will 
tend to sell more like public utility 


Profit or 
(Loss) bef. 
Mail Rev. 
$(16,814) 
(13,927) 
(14,123) 
(15,304) 
3,097 
3,327 
3,089 
424 
(25,502) 
(44,225) 
(45,763) 
(20,405) 
16,260 
68,900 
60,000 


$ (2,000) 


Notes: 1. Net profit arbitrarily adjusted for corporate tax rate prevailing 


Ratio 
Prof. to 


Invest. 


Net 
Investment 
$ 26,378 

31,636 
45,237 
58,115 
69,525 
85,388 
117,249 
143,057 
229,273 
310,135 
368,454 
354,385 
368,504 
413,902 
543,600 , 
$143,000 3% 


in 1939 


Net 
Profit 
$( 1,016) 
3,682 
4,655 
5,101 
14,626 
13,654 
18,781 
17,041 
(6,020) 
(20,242) 
(4,996) 
22,3383 
29,080 
43,497 
38,300 
$11,900 


Mail 
Revenue 
$15,798 
18,482 
20,090 
22,696 
23,447 
24,694 
33,308 
33,693 
19,880 
23,326 
47,838 
45,031 
46,311 
37,040 
35,800 


$29,900 
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Income tax estimated @ 60%. 


stocks in their price relations to earn- 
ings. Besides, their prices will be favor- 
ably affected by the strong growth factor 
that lies ahead of the industry for many 
years. 

. A A A 


Dr. Nadler Sees a Sound 
Economy 


The improved international situation 
may have the effect of hastening the 
march of forces affecting our economy. 
with the resultant psychology tending to 
dampen expansion and reduce inven- 
tories, in the opinion of Dr. Marcus 
Nadler in a report for The Hanover 
Bank, of New York City, of which he 
is consulting economist. He also _be- 
lieves that the readjustment will be roll- 
ing in character, that the defense pro- 
gram will not be unduly curtailed but 
perhaps stretched out, and that, in any 
event, any development such as the 
possible termination of the Korean War 
will be welcomed because any business 
slackening is unlikely to go far and “a 
major recession is not to be expected.” 





The new Comptroller of the Currency, Ray 

M. Gidney, takes oath. Secretary of the Treas- 

ury George M. Humphrey is at the left and 

Assistant Secretary Andrew M. Overby at 
right. 
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Dealers 
in M unicipal 
Bonds 
















The Chase offers trust officers and others acting in 
fiduciary capacities a well rounded service in this 
type of investment. Inquiries will receive the per- 


sonal attention of experienced officers. 


Bond Department 


THE CHASE NATIONAL BANK 
OF THE CITY OF NEW YORK 


Member Federal Deposit Insurance Corporation 
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Indices are based on fund operation during the period covered and are of Policy is com 

not a representation of future results. They should be considered in the index by issuers, Mibrs or d 
light of the individual companies’ investment policies and objectives — A 4 in $9952 iss 
and the characteristics and qualities of the investments of these companies. cane te ane, = of 
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Am interested in receiving information 
on Commonwealth Investment Company. 
Will you please send me a copy of 
the Prospectus. 


Base index number of 100 is the offering price 
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CAPITAL GAIN 
distribution, if any 
annual period. 


COL. 19 represents the current month-end bid (col. 16 less all capital distri- 
butions) divided by the 1939 base offering price. 
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FATON & HOWARD / EATON & HOWARD 
BALANCED FUND STOCK FUND 


PROSPECTUSES OF THESE TWO INVESTMENT FUNDS MAY 
BE OBTAINED FROM YOUR INVESTMENT DEALER OR 


EATON & HOWARD 


INCORPORATED 
BOSTON 


24 Federal Street 
BOSTON 


Fundamental Investors, Inc. 
Diversified Common Stock Fund 
Diversified Growth Stock Fund 
Diversified Investment Fund 


Manhattan Bond Fund, Inc. 


JSES AVAILABLE ON THESE MUTUAL FUNDS 
FROM YOUR LOCAL INVESTMENT DEALER, OR 


- Certificates of Participation in 
INVESTMENT FUNDS 
investing their capital 


Keystone IN 


BONDS 


C J + (Series B1-B2-B3-B4) 
ustodian | prererRED STOCKS 


(Series K1-K2) 


[as COMMON STOCKS 


(Series S1-S2-S3-S4) 


Prospectus from your local investment dealer or 


The Keystone Company of Boston 
50 Congress Street, Boston 9, Mass. 








To Pay or Not to Pay 


(Continued from page 329) 


the authority to accomplish the com- 
pletely flexible purposes of the trust. 


In a paper read at the 34th Mid- 
Winter Trust Conference of the Trust 
Division of the American Bankers Asso- 
ciation in February, Professor A. James 
Casner of the Harvard Law School 
sounded a serious note of warning for 
corporate trustees which assume the 
obligations of sprinkling trusts. He 
stated that the corporate trustee must 
act completely independently of any 
family wishes and that it should not by 
even the slightest implication lead the 
testator or grantor to believe that it will 
always follow the wishes of the family 
spokesman. Unless corporate trustees 
take a strong position, according to 
Professor Casner, and unless they de- 
velop a reputation for independence, it 
may well be the death knell of sprink- 
ling. He then suggested a program of 
action for them.* 


With these conclusions of Professor 
Casner | cannot help but agree. At the 
Guaranty, we have been disinclined to 
accept sprinkling trusts unless the 
amounts involved are very substantial. 
We do not see how we can be com- 
pensated fairly at present low rates of 
commissions in New York for doing the 
great amount of extra work which is 
necessitated in a sprinkling trust. 


And so—“To Pay or Not to Pay”— 


*See Feb. 1953 T&E, p. 86. 


Estate settlement problems 
Beneficiaries 

Real Estate Holdings 
Financial Interests 

Estate Creditors 


Call on New England’s oldest trust company for competent 
cooperative assistance with any fiduciary matter. 


a 
Hospitat Trust ComPANY 


HEAD OFFICE I$ WESTMINSTER ST., PROVIDENCE I, R. I. 


that is the question. It confronts many 
trustees in their efforts to make their 
trusts work successfully. Does the trustee 
have a real discretionary power of dis- 
tribution and, if so, what is the scope 
of the power? Shall it be restricted or 
unqualified? Must the beneficiary’s own 
resources be considered? Attorneys in 
preparing wills and trust agreements, 
can answer those questions so as to 
avoid trouble, expense and heartaches. 
The corporate trustees would welcome 
a chance to help them, from their practi- 
cal experience. 


A A A 


Georgia Trust Meeting 


(Continued from page 332) 


which for other reasons appeared immi- 
nent might be intensified. 


Mr. Heyman’s appraisal of the longer 
term outlook followed a review of the 
three stages since the Korean outbreak. 
With reference to the immediate pros- 
pects, he estimated that total 1953 busi- 
ness activity would average out higher 
than last year in spite of an expected 
moderate last half decline. Consumer 
nondurables appear steady, as well as 
construction. The consumer durables 
section, however, gives evidence of in- 
creasing inventory positions and, with 
consumer credit looking high for the 
first time during the postwar period in 
relation to income, the outlook here is 
for an overall 20% decline by the end 
of 1953. 
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Illinois Trust Division Meets 


A symposium on common trust funds 
highlighted the Annual Trust Division 
meeting of the Illinois Bankers Associa- 
tion held in Peoria on April 30. M. A. 
Georgen, cashier of City National Bank 
& Trust Co., Chicago, was leader of the 
panel, assisted by John L. Chapman, 
vice president of the same bank; Wayne 
R. Bennett, vice president, Continental 
Illinois National Bank & Trust Co.; 
Merwin Q. Lytle. vice president, Harris 
Trust & Savings Bank; Charles E. Her- 
zog, Bell, Boyd, Marshall & Lloyd; Earl 
W. Evanger, Chicago Title & Trust Co.; 
and Harry A. Thomson, trust officer, 
LaSalle National Bank. 
















The morning session included ar 
address by D. Gordon Fithian, assistant 
secretary, Continental Illinois National 
Bank & Trust Co., on “Valuation of 
Shares of Close Corporations” and a 
round table discussion in which the 
Trust Division’s Trust Investments Com- 
mittee appraised changes in the invest- 
ment field and evaluated post-war trus- 
tee policies. 










Other special features were the ad- 
dresses by Clarence D. Charlton, presi- 
dent of the Division, and William H. 
Franklin, vice president and secretary, 
Caterpillar Tractor Co. The Farm Man- 
agement Section presented a panel dis- 
cussion on “Problems and Practices in 
Managing Farms.” 


A A A 









Trust Earnings Up in Various 
Reserve Districts 






















Trust department gross earnings 
showed a gain in 1952 over the previous 
year in the first, second and fifth Federal 
Reserve Districts, according to their 
respective Monthly Reviews. Percentage 
increases in trust earnings varied from 
4.4% to 15%, and in total earnings 
from 8.6% to 13.7%. The 1952 figures 


and percentages of gain were: 




















































Banks Earnings 
First District (in % 
thous.) Gain 
Boston total $ 73,802 8.6 
trust ... 7,999 6.7 
Other ist total 138,466 12.8 
Dist. Banks trust __ 8,470 15.0 
Second District 
New York total — 691,300 13.7 
City trust _.._ 66,600 49 
Other 2nd total 332,800 10.8 
Dist. Banks trust —_.. 9,300 8.1 
Fifth District 
a 189,455 12.0 
4.4 





Trusts AND ESTATES: 
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A Modern Probate Code 


Indiana’s New Law Based on American Bar Association’s Draft 


JOHN A. ALEXANDER 


Buschmann, Krieg, De Vault & Alexander, Indianapolis, Indiana 


NDIANA HAS A NEW PROBATE Cope, 
following some four years study de- 


voted to this project by the Probate 


Code Study Commission of Indiana. 


The agitation for a recodification and 


} modernization of Indiana probate laws, 
| which dated back to 1852, was led joint- 


ly by the Indiana State Bar Association 
and by the Indiana Bankers Associa- 
tion. In 1949 the General Assembly au- 
thorized the Governor to appoint a 
Commission to study the deficiencies in 
the laws of the state relating to probate 
matters and to report its findings to 
the 1951 General Assembly. 


This Commission, composed primar- 
ily of lawyers and trustmen from vari- 
ous cities of the state, met frequently, 
at its own expense, studied the problems, 
and submitted its report to the 1951 
General Assembly. This report advo- 
cated the complete rewriting of the 
probate laws, and a Bill to accomplish 
this was introduced in the Legislature. 
The Bill was not acted upon by one of 
the Houses of the General Assembly. 
Instead, the continuation of the Com- 
mission was authorized, with a request 
that a further report be made to the 
1953 General Assembly. 


Indiana lawyers and trustmen were 
circularized and requested to submit 
to the Commission any criticisms of the 
proposed new Code and any matters 
which should be included in the revised 


| draft of the contemplated legislation. 


Many lawyers and trust officers respond- 
ed and some revisions were made of 


the 1951 draft. 


Both Houses of the Indiana General 
Assembly took favorable action on the 
recommendations of the Probate Code 


| Study Commission and the 1953 draft 
| Was enacted without substantial modifi- 
| Cation. 


General Framework 


The first article of the new Probate 


_ Code defines various words and phrases 
_ and deals with the general purpose, in- 
| lent, procedure, and the general effect 
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Graduated from 
Purdue University 
in 1933 and North- 
western University 
School of Law in 
1936, Mr. Alexander 
has been practicing 
with his present firm 
which represents In- 
diana Bankers Assn. 





to be given to the new Code. Other 
articles deal with: 


Laws of descent and distributign. 


Taking against the will of a dece- 
dent. 


Execution and revocation of wills. 


Probate of wills and issuance of 
letters of administration. 


Rights, powers and duties of per- 
sonal representatives. 


Bond required of personal repre- 
sentatives (corporate fiduciaries in 
Indiana are not required to furnish 
bend). 


Inventory of property of a dece- 
dent’s estate. 


Collection and management of as- 
sets of estate. 


Claims against an estate. 


Sales, mortgages, leases and ex- 
changes of personal and real prop- 
erty. 


Accounting. 


Guardians of minors and incompe- 
tents. 


Veterans Administration guardian- 
ships. 


Trust matters as such were not in- 
cluded in the new Code. It is contem- 
plated that legislation will be proposed 
at a later date to codify, clarify and 
expand Indiana law relating to trusts. 


The new Code takes effect on Janu- 
ary 1, 1954, and will be applicable to all 
proceedings in probate brought after 
that date, and estates then pending may 
be governed as to procedural matters 
by the new law in the discretion of the 
court. Previous law applies in ascertain- 
ing the person or persons who may be 


entitled to take or receive any property, 
right, power or interest in the final 
settlement and distribution of any es- 
tate pending, or any trust being admin- 
istered at the time the new law takes 
effect. 


Model Probate Code Guide 


The provisions of the “Model Pro- 
bate Code” were used extensively by 
the Commission in compiling the new 
Indiana Probate Code. The Model Code 
was prepared by the Section of Real 
Property, , Probate and Trust Law, 
American Bar Association. It was initi- 
ally the hope of the Commission that 
the required task could be accomplished 
by using the various sections of the 
existing Indiana probate statutes and 
coordinating these statutes into a uni- 
fied code. Study of the inadequacies and 
conflicts of existing statutes led the 
Commission to undertake the complete 
rewriting of Indiana probate laws and 
the language of the “Model Probate 
Code” was adopted in many important 
matters. 


It is not possible to summarize, ex- 
cept in a cursory manner, the provisions 
of the new Code. The administration of 
decedent’s estates is continued under the 
supervision of the court having juris- 
diction of such matters. The previous 
laws of intestate succession are retained 
except for the rights of inheritance of 
legally adopted children. If a child is 
legally adopted during his minority, 
such child inherits as though he were 
the natural child of the adopting par- 
ents and ceases to be treated as the 
child of his natural parents for pur- 
poses of determining rights of inheri- 
tance. One adopted when an adult is 
entitled to inherit from his natural par- 
ents and also from the adopting parents. 


The time for the contest of a will 
is reduced from one year to six months. 
Provisions are made for dispensing with 
administration in connection with small 
estates. There are two situations in which 
the new Code dispenses with administra- 
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tion proceedings. Administration pro- 
ceedings are not required if no per- 
sonal representative has been appointed 
or no petition for appointment is pend- 
ing after a thirty day lapse of time from 
the date of death and if the entire assets 
of the estate do not exceed $1,000 in 
value. In such case a person owing 
money to the estate or holding any 
property of the estate may pay over the 
same to the widow or distributees upon 
affidavit. 


If the value of the gross estate does 
not exceed $2,500 and does not exceed 
the amount to which the surviving 
spouse and minor children of the dece- 








First Choice for 
Trust Service 
in Missouri 


The St. Louis Union Trust 
Company engages only in the 
trust business. It does no bank- 
ing business. It accepts no depos- 
its subject to check, It is the 
largest stockholder of the First 
National Bank in St. Louis, 
with which it is affiliated. It is 
the oldest trust company in 
Missouri. 


It administers a large volume of 
trust business and operates on 
the efficient ‘“‘staff and line’’ 
plan. Every estate and trust re- 
ceives the personal attention of 
the administrative or “‘line’’ 
officer to whom it is assigned. 
These officers are backed up by 
staff departments, such as our 
investment analysis and re- 
search departments, two separate 
tax departments, real estate de- 
partment, close corporation 
department, etc. 


We suggest consideration of our 
Company for ancillary service 
in Missouri or where recommen- 
dations are to be made to people 
moving from other states to 
Missouri. 


“Trust Service Exclusively” 


ST. LOUIS UNION 
TRUST COMPANY 


ST. LOUIS, MISSOURI 
Affiliated with the First National Bank 








dent are entitled as widow’s and family 
allowances, and if a petition is filed, the 
court may make an order that no admin- 
istration shall be necessary. 


Fiduciaries 


One who is non-resident of the state of 
Indiana may not qualify as a personal 
representative, except that a non-resi- 
dent individual or corporate fiduciary 
may qualify and serve as a joint per- 
sonal representative with a_ resident 
personal representative. 


The bonds of personal representatives 
are to be fixed in an amount not less 
than the value of the personal estate 
plus the probable value of the annual 
rents, issues, and profits of all property 
of the estate. If a testator expresses an 
intention that a bond be dispensed with 
or fixed at a reduced amount, the court 
may fix the amount of the bond at such 
sum as will in the opinion of the court 
provide full protection for the rights 
of creditors and taxing authorities. 


Real property, as well as personal 
property, passes to the personal repre- 
sentative under the new law and is to 
be included in the inventory of the 
decedent’s property. The heretofore 
obsolete requirement, that all personal 
property was required to be sold before 
real estate was subject to sale, has been 
abolished. Personal representatives have 
been granted more authority to admin- 
ister upon the estate without the neces- 
sity of petitioning the court for approval 
of each act done. 


A limited allowance is provided for 
the maintenance of the surviving widow 
and minor children during the admini- 
stration of an estate. 


Incorporation by Reference 


If a will refers to a writing of any 
kind, whether thereafter amended or 
revoked, such writing, as it existed at 
the time of execution of the will, is to 


be given the same effect as if set forth 
at length in the will, if such writing is 
clearly identified and is in existence 
both at the time of the execution of 
the will and at the testator’s death. Real 
or personal property may be devised to 
a trust or devised to be added to a 
trust fund which is in existence at the 
time the will is executed, and property 
thus devised is to be subject to the 
provisions of the trust instrument even 
though it is amended or modified after 
the execution of the will. 


Provision is made for the determina- 
tion of heirship and the respective inter- 
ests of heirs in an estate prior to final 
settlement. 


In suits to resist the probate of a 
will, or to challenge the validity of a 


will after probate, the burden of proof f 


is in each case upon the contestor. 


When an attorney is likewise the 
personal representative of an _ estate, 
additional compensation may be allowed 
for his services as attorney. 


The court may authorize a personal 
representative to continue any business 
of a decedent for the benefit of his 
estate, and the personal representative 
is accorded protection for acts taken 
pursuant to such order. A_ personal 
representative is given authority to in- 
vest idle funds of the estate, such in- 
vestments being restricted to kinds per- 
mitted to trustees by Indiana law. 


Property of an estate is to be dis- 
tributed in kind to beneficiaries entitled 
to the same to whatever extent practic- 
able, rather than reduced to cash and 
then distributed as under prior law. 


The Indiana State Bar Association 
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and several trust departments are plan- 


ning study courses and seminars to ac- 


quaint Indiana lawyers and trustmenf 
with the new Indiana Probate Code 


prior to the time it takes effect onf 


January 1, 1954. 


_ ee ancillary service for out-of-state attorneys, 


banks, and trust companies. 


If you have customers moving to Florida, we will 
he pleased to provide them with complete Trust service. 


THE ATLANTIC NATIONAL BANK of JACKSONVILLE 


Jacksonville, Florida | : 


Established 1903 
Member Federal Deposit Insurance Corporation 
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Virginia Trustmen Discuss 


Common FUNDS, JOINT PROPERTY, FEES 


HE SO-CALLED ONE-DAY MEETING of 

Virginia Trustmen was held April 
Mth at the Cavalier Club, Virginia. 
Opening feature of the program was an 
address on the practicability of common 
trust funds for small institutions. John 
B. Cocke, Jr., assistant trust officer, 
First National Exchange Bank, Roanoke, 


| told the delegates that the absolute min- 


imum requirements for establishing a 


' common trust fund were: (1) A com- 
| petent, full time, well trained staff; 


(2) A minimum of 15 to 20 prospective 
participants immediately available; and 
(3) An adequate rate of growth. Present 
dollar size of the department can be 
largely disregarded, he said. 

In support of his belief in the com- 
mon trust fund, Mr. Cocke first cited 
the advantages, both to the beneficiary 
and to the bank. Broader diversification 
of investment would mean greater safe- 
ty of principal, more stability of in- 
come, and probably a higher rate of 
income compatible with the risk in- 
volved. A guardianship of $1,000 in- 
vested in his bank’s fund, the speaker 
said, would have a portfolio about as 
follows: 


an ae $ 220 

Real Estate Mtgs. ._.... 200 
(57 loans) 

Preferred Stock _ 35 
(7 issues) 

Common Stocks _......... 545 
(68 issues, 

25 industries) —_ 

$1,000 

The small account would receive 


quarterly investment reviews and _ its 
investments could be more readily fol- 
lowed—e.g. the common trust fund 
holds 68 common stock issues as com- 
pared with 500 in the bank’s combined 
trust accounts. Savings in brokerage 
fees and commissions would result from 
trading securities in large blocks, and 
principal could be kept fully invested. 
When beneficiaries of small trusts form- 
ely invested in government bonds re- 


) ‘ived their first distributions from the 


tmmon fund established by his bank, 
the expressions of appreciation were be- 
yond anything anticipated, Mr. Cocke 
temarked. 


The bank would gain the ability to 
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put investment decisions and changes of 
policy into action quickly, would dis- 
cover real economies of operation, and 
would be able to expand its trust mar- 
ket .because the common trust fund is 
a means of extending high quality trust 
service to persons of moderate means. 


The steps to be taken preliminary to 
establishment of a common trust fund 
were explained by Mr. Cocke—the sur- 
vey of accounts, the study of regula- 
tions and laws, the drawing up of a 
Plan, the running of a dummy fund 
if desired, and finally the introduction 
of the common trust fund to trust bene- 
ficiaries and to the public. 


Establishment of a common trust 
fund does entail extra effort, the speaker 
stated, and if a department which meets 
only the minimum requirements listed 
above undertakes to operate a fund, it 
must expect operating costs to increase. 
Once familiarity with the regulations 
and accounting procedures has been 
gained, however, operation of the fund 
proves simple, and ultimately real econ- 
omies should be obtained. 


Minimum Requirements 


Commenting on the three minimum 
requirements, the speaker said that a 
full-time staff trained in trust work was 
essential for two reasons: the fund will 
lose its tax-free status if not operated 
strictly in accordance with Federal re- 
serve regulations, and competent invest- 
ment management is needed to keep at 
least 40°% —usually from 75% to 100% 
—of the principal in marketable secur- 
ities. Mere purchase of government 
bonds would not obtain satisfactory per- 
formance. The second requirement—at 
least 15 to 20 available accounts arises 
from the Federal Reserve Regulation 
that no single account participation can 
exceed 10% of the value of the fund. 
That puts the legal minimum at ten, 
but for practical operation 15 to 20 
would be needed. 


The third minimum requirement— 
adequate rate of growth and prospects 
for future business—was stressed by 
the speaker as much more important 
than the existing dollar size of a depart- 
ment. His own fund, for which there 


has been time to screen accounts pretty 
thoroughly, now contains in dollar value 
40% old accounts and 60% new ac- 
counts acquired since the establishment 
of the fund. This represents only 544% 
of the total book value of old accounts 
contrasted with 25% of the book value 
of new accounts. Investment agency ac~ 
counts, of course, would not be eligible 
for participation, but ordinarily the 
smaller the trust department the less 
emphasis is placed on acquisition of in- 
vestment agency business, 


Two questions often raised were dis- 
cussed by Mr. Cocke: Would you estab- 
lish a fund at the present high level of 
security prices? Don’t you have to have 
some minimum amount in the Common 
Trust Fund before proper investment 
diversification can be acquired? 


In answer to the first question, Mr. 
Cocke said that it would be prudent to. 
extend the conversion of present trust 
investments over a period of time. Mean- 
while, however, new funds coming in 
must be invested, and an opportunity to 
diversify by means of a common trust 
fund should be the more appealing be~ 
cause of uncertain market conditions. 
In this connection the speaker cited the 
symposium on this subject under the 
title “High Stock Markets” in the Octo-~ 
ber and November 1952 issues of 
TRUSTS AND ESTATES. 


As to the size of fund necessary for 
diversification, the speaker pointed out 
that this was a relative matter—“some 
diversification is better than none at all” 
—and that the more the fund grew the 
better would be the diversification. 
From a survey of his own, Mr. Cocke 
reported common trust funds with initial 
principal values as small as $75,000 and 
$125,000 and $150,000. One fund had 
23 participants, two began with 25, and 
another started with 26. An east coast 
trustman wrote that he thought a fund 
could be started with as little as $100,- 
000 and his experience had been that 
his own fund grew principally through 
the acquisition of new business. A mid- 
western fund reported starting with 43, 
participants and $173,000 in the last 
quarter of 1952, whereas another bank 
had 81 participants and intended that 
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these accounts should eventually be fully 
invested in the fund. 


Adaptation of the common trust fund 
to small trust departments is still in 
the development stage, Mr. Cocke con- 
cluded, but the significant point is that 
anyone who has a fund is enthusiastic 
about it. 


Jointly Owned Property 


Pointing out that there is no surviv- 
orship in jointly owned property in 
Virginia unless it is expressly so stated, 
L. K. Ferguson, trust representative of 
National Bank of Commerce, Norfolk, 
reviewed several cases from his bank’s 
files. Granting the desirability of such 
form of ownership in many small estates, 
Mr. Ferguson cited the instance of a 
husband who, aware that no will is 
needed with respect to that property at 
the first death, assumed further that 
no will was needed for the second dece- 
dent on the theory that the property, 
having originated with the husband, 
would pass to his relatives after the 
wife’s death. This man also had the 
mistaken notion that survivorship regi- 
stration eliminated death taxes. 


In another case reported by Mr. Fer- 
guson, the parties thought they had 
avoided the estate tax question by the 
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husband’s giving his wife money over 
a period of time so that she could pay 
for approximately half of the joint 
property with her own funds. The 
speaker advised them that this would 
be considered tantamount to purchase 
by the husband alone. But the small 
possible estate tax liability was out- 
weighed by another desired advantage: 
immunity of their home from the claims 
of creditors of the husband who was the 
sole proprietor of a small business and 
travelled extensively in connection there- 
with. 


A third instance involved the capital 
gains tax whereunder on a subsequent 
sale the cost basis of property acquired 
by survivorship is the same as the cost 
to the decedent, rather than the value 
at the date of his death. The particular 
property concerned here having ad- 
vanced substantially in worth, it was 
suggested that the wife deed her inter- 
est to her husband who would devise 
it then by will. There is one untested 
school of opinion that changing from 
tenancy by the entirety to sole owner- 
ship does not involve a gift tax on the 
theory that the transfer can be construed 
as rectifying a mistake. The success 
of this contention was doubted by the 
speaker. On the other hand, conversion 
to tenancy in common would rarely in- 
volve even filing a gift tax return, he 
said. 


On another occasion, the property 
owner remained convinced of the ad- 
vantages of the survivorship form al- 
though his desire was to trustee the 
assets for his wife’s benefit. He took 


MUNICIPAL BONDS 
for 


Trust Investment 


the next best step of recommending in 
his will that his wife consider setting up 
a management account with the bank 
after his death. Another recommended 
alternative would be the creation of a 
living trust by the husband. 


Survivorships as to bank accounts 
being a matter of intention in Virginia, 
Mr. Ferguson mentioned the practice 
of at least one attorney who in each will 
spells out the testator’s intention on that 
point. 


In Retrospect 


In an unreported speech, C. F, 
Matton, vice president and trust officer 
of Wachovia Bank and Trust Co., Wins- 
ton-Salem, discussed trust investments 
under today’s conditions. 


After luncheon, S. P. “Peachy” Ry- 
land, retired vice president and trust 
officer of First and Merchants National 
Bank, Richmond, told off-the-record of 


the “Fun of Being a Trustman.” 


Fees and New Busines 


There followed a round-table discus- 
sion on fees and new business, with 
Miles Poindexter, II, trust officer of the 
American National Bank & Trust Co., 
Danville, as moderator. His aides were 
Harry Frazier, Jr., vice president of The 
Peoples National Bank, Charlottesville, 
and Howard A. Holland, trust officer, 
Shenandoah Valley National Bank, Win- 
chester, and chairman of the V.B.A. 
Committee on Trusts. 


It was the consensus of the trustmen 
present that as a practical method a 
minimum fee should be adopted regard- 
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less of the size of the estate, but that in 
reality very few of the smaller trust 
departments adhere to such a_ policy 
because of the public relations angle. 
Some of the banks in the larger cities 
have adopted a minimum charge which 
is said to apply in all cases and some 
few of the banks in the smaller cities 
indicated that they also have followed 
this practice. 


Where all assets are jointly owned 
or passed direct to the devisee by terms 
of the will and there is no appreciable 
estate upon which to take the generally 
recognized legal commission, the bank’s 
compensation must be determined by 
negotiation. One of the obstacles to 
determining a proper fee lies in not 
having made a cost analysis of its ser- 
vies. Many smaller banks make the 
mistake of thinking of their trust de- 
partment as a service department for 
their commercial activities. Many would 
be surprised at the meager service 
charge, if a competent cost analysis 
were made. Quite often the failure of a 
trust department to show over-all profit, 
and at the same time pay adequate 
salaries, lies with the bank’s manage- 
ment, 


Not only do many of the trust depart- 
ments in Virginia banks fail to ask for 
additional compensation for extraordi- 
nary services rendered, but quite as 
often the generally recognized permiss- 
able fee, sanctioned by the courts, is 
reduced, either because the testator 
wishes a member of his family to qual- 
ify as co-fiduciary, or because a corpo- 
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rate fiduciary thinks it will lose the 
business unless the fee is reduced. 


A general discussion disclosed that 
some of the smaller trust departments 
were charging maximum fees for all 
services; some of the larger institutions 
have a sliding scale rate of charge with- 
in the permissible maximum; some have 
a printed schedule of charges for the 
benefit of customers; none publish their 
charges in a newspaper. The majority 
felt that there should be no division 
of fees with co-fiduciaries, and some 
of the larger banks stated this to be 
their general practice, there always 
being exceptions to the rule. 


The consensus was that the most fer- 
tile source of new business is the bank’s 
customers. In order to interest the cus- 
tomer in a will or a trust, it is necessary 
to have the cooperation of all officers of 
the bank and the members of the board 
of directors. Some of the banks indi- 
cated that they followed a practice of 
having regular weekly or monthly meet- 
ings of the commercial and trust offi- 
cers in regard to the development of 
trust business; some follow the practice 
of having all financial statements show 
whether the customer or applicant for 
a loan has a will, and also whether he 
is a beneficiary under a trust. 


It seemed to be generally agreed that 
the one most effective form of adver- 
tisement for the development of new 
business is a trust forum. All banks 
putting on a program of this nature 
indicated that they were well pleased 
with the results. 
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Ohio Trustmen Meet 


Court accounting, new business de- 
velopment, legislative matters and a 
business forecast made up the program 
of the annual meeting of the Trust 
Division of the Ohio Bankers Associa- 
tion in Columbus on April 22. The 
technical procedure for final settlement 
of accounts in the Probate Court was 
described by Francis Eberle, chief 
deputy of the Franklin County Probate 
Court. New business plans were sug- 
gested by Robert L. Knight, vice presi- 
dent and trust officer of Ohio Citizens 
Trust Co., Toledo. 


After luncheon, when chairman Julius 
W. Reif, vice president and trust officer 
of Provident Savings Bank & Trust Co., 
Cincinnati, called the 80 delegates to 
order again, C. William O’Neill, attor- 
ney general of the State of Ohio, and 
two members of his staff, conducted a 
discussion of proposed legislation on 
charitable trusts. Legislation already 
pending in Ohio was then outlined for 
the group by O. E. Anderson and Ken- 
neth M. Petri, respectively secretary and 
associate general counsel of the Ohio 
Bankers Association. The concluding 
speaker, Russell Metzner, vice president 
and economist of Central National Bank, 
Cleveland, presented his 1953 forecast. 


OUTSTANDING — 


in Trust Work 


as in Banking — 


TIDEWATER VIRGINIA 


NATIONAL BANK 
OF COMMERCE 


Norfolk Virginia 
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FORUMS ROUND - UP 


FIRST AMONG THE LARGER NEw YORK 
banks to sponsor a women’s finance 
forum is Chemical Bank & Trust Co. 
whose forum sessions, held at Pierre 
Hotel on Monday afternoons in April 
and May were attended by six hundred 
or more personally invited women 
guests. Topics and speakers for the three 
meetings were: “Your Money at Stake” 
by Mrs. Elizabeth H. Walker; “Invest- 


ment Planning” by Dr. Louis Stark- 


weather of Rutgers University; and 
“Wills, Trusts and Taxes” by W. Gibbs 


McKenney, Baltimore attorney. 


Remarkable in its title and in the 
performance was the April 10th “Forum 
For The Better Understanding of Estate 
Planning” conducted in Rocky Mount, 
N. C., by Planters National Bank & 
Trust Co. One hundred lawyers, life 
underwriters and accountants from eight 
counties in Eastern North Carolina 
listened to a group of excellent speakers 
including Gilbert T. Stephenson, of 
whom it was said that in his address 
“The Trust Officer’s Part in Estate 
Planning” he “reached the zenith of his 
already illustrious career.” 


On this occasion the bank presented 
its guests with copies of its newly pub- 
lished Official Pamphlet of the Trust 
Department, designed to be “interesting 
and helpful to its customers, present 
and prospective, and their attorneys and 
advisers.” The booklet contains not only 
a description of the services offered, but 
also a presentation of the basic needs 
for those services, a condensed history, 
and a statement of policy regarding 
trust business. Compensation is dis- 


At Estate Planning Forum sponsored April 10, 1953, by Planters National Bank and Trust 


cussed in a straight-forward manner, 
with dollar amounts of fees for typical 
services. The final section of the 
pamphlet is a suggested form of 
appointment of the bank as executor 
and trustee, covering 28 different points 
under the heading of “powers.” The 
entire work is commendable for its 
clarity and extensive coverage as well 
as for its attractive appearance and 
readability. 


It was altogether fitting that Mr. 
Stephenson should have been on the 
program for it was he who, in an article 
in the September 1938 issue of TRusTs 
AND Estates (then 7'rust Companies), 
suggested the desirability of the “Official 
Trust Pamphlet,” since adopted by a 
number of leading institutions. 


Ninety members of the Davenport, 
Iowa, Bar attended a dinner meeting 
on April 23 for which First Trust & 
Savings Bank was host. Personalized in- 
vitations were sent to individual attor- 
neys and large firms received one letter 
suggesting that the firm send two or 
three representatives who were particu- 
larly interested in estate work. The 
directors of the bank, as well as the 
officers, came to the dinner over which 
W. C. Siddle, the bank’s trust officer, 
presided as master of ceremonies. “The 
Prudent Man Rule” and “Marital Deduc- 
tion” were the subjects considered, the 
former presented by Noel T. Robinson, 
vice president and trust officer of Central 
National Bank & Trust Co., Des Moines, 
and the latter by Howard J. Johnson, 
vice president and trust officer, Amer- 
ican National Bank & Trust Co., Chi- 





Co., Rocky Mount, N. C. At the Speakers’ table — left to right: James T. Comer, Gastonia, 


N. C.; Archie W. McLean, president and trust officer; E. V. 


Draper, assistant trust 


officer (presiding) ; William L. Zimmer III, Richmond, Va.; M. S. Breckenridge, Univeristy 
of North Carolina; Gilbert T. Stephenson, — N. C.; Norman A. Wiggins, assistant 
trust officer. 


358 








cago. The guest speakers were intro- 
duced by the bank’s counsel, Wayne 
Cook, and interest in the question-and- 
answer period kept it going until half 
past ten. Local newspaper coverage was 
reported by the bank as “very good.” 


A February estate planning forum for 
men, conducted by the Bank of Green- 
wood (N.C.), created such a favorable 
impression that in April attorneys ad- 
vised the bank people were still coming 
in daily to talk about estate planning 
and the drawing up of wills. The forum 
was held for two days in Greenwood 
with attendance of about 175, and then 
for two days in Aiken with attendance 
of over sixty. Invitations were extended 
to bankers, lawyers, farmers, doctors 
and businessmen covering a radius of 


65 miles. 


The experiences of forum meetings 
over the past three years suggest that 
this type of meeting is not limited to 
women, but has proven a_ successful 
medium for reaching business and pro- 
fessional men. Those interested may 
obtain a list from T.&E. 


Women’s Finance Forums .also con- 
tinue to hold their audiences. On March 
25 an all-day forum for the members 
of six women’s clubs in Hopewell, Va.., 
was sponsored by State-Planiers Bank 
& Trust Co., Richmond, and directed 
by Miss Virginia O. Valentine, the 
bank’s advertising manager. The women 
were told about present day investing 
in bonds, stocks and mutual funds, were 
advised that human problems and con- 
siderations rather than just property 
were the end result to bear in mind 
when planning a will, and heard a dis- 
cussion of the most frequently asked 
questions on life insurance. The book- 
let for program and notes was a soft 
yellow, blending with the yellow centers 
of the dogwood blossoms pictured on 
the cover. 


Miss Marguerite Higgins, on-the-spot 
reporter of the Korean War for the 
New York Herald Tribune, was a fea- 
tured speaker at an April 29 one-session 
forum conducted in duplicate for the 
women of Paterson and Passaic by 
County Bank & Trust Co., Paterson, 
N. J. The other addresses were “Per- 
sonal and Family Money Management,” 
by Beulah Hagedorn, public relations 
consultant; “What Every Woman Should 
Know About Her Will—And Her Hus- 
band’s Will,” by Albert Mannheimer, of 
the New York Bar. 


“Know Your Bank Week” offered a 
fitting occasion for First National Bank, 
Lexington, Va., to invite the women’s 
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Cover of Seattle Public Library's reading 

list prepared for women attending the 

Finance Forum at Washington University. 
Sixteen books are listed. 


clubs of Rockbridge County to a lunch- 
eon forum on April 15. The discussions 
covered wills, estates, trusts and invest- 
ments. 

A four-session women’s forum on 
Tuesdays in April offered the women of 
Albuquerque, N. M., an opportunity to 
learn about “Your Money and How to 
Accomplish the Most With It.” Spon- 
sored by First National Bank, the forum 
was conducted in duplicate sessions— 
afternoon and evening—to accommo- 
date those who wished to attend. The 
final meeting featured an estate planning 
panel composed of the bank’s trust offi- 
cer, an accountant and an attorney. Both 
local and national speakers were in- 
cluded in the series. 

Three weekly meetings in May were 
scheduled for the women’s forum cur- 
rently sponsored by First National Bank, 
McKeesport, Pa. They will cover the 
subjects of investments, insurance, and 
wills, estates and trusts, and will use 
both local and national speakers. 


A fine example of cooperative en- 
deavor can be seen in the annual finance 
forum conducted in Seattle, under spon- 
sorship of Washington University. The 
plan originated with Miss Jean Mur- 
doch—life underwriter, lecturer and 
women’s financial counsellor. It was 
encouraged by the banks and accepted 
by the University, and in final form 
represented not only Seattle-First Na- 
tional Bank and National Bank of Com- 
merce, but life underwriters. real es- 
tate interests, investment houses, and 
the Public Library which assembled 
background reading and_ published 
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folders for the benefit of the audience 


and others who might become interested. ; 


Under joint sponsorship of Union 
Dime Savings Bank, New York, and the 
Herald Tribune (first time we have 
noted a newspaper as sponsor of a 
finance forum), a series of talks on 
personal finances was given in the news- 
paper’s auditorium to a group of busi- 
ness women from the largest firms in 
the newspaper’s neighborhood. Fifty 
personnel directors from these com- 
panies attended a tea in February to 
discuss plans. Cards requesting tickets 
were distributed through their assistance 
in March and the women attended three 
Monday meetings in April. The demand 
for tickets was so great that the series 
will be repeated. C. Norman Stabler, 
the newspaper’s financial columnist, was 
one of the speakers. 


A New York Board of Education in- 
service course for teachers on “Planning 
for Financial Security for the Family,” 
which was held at the Union Dime Sav- 
ings Bank, included speakers on savings, 
family financial planning and budgeting, 
life insurance, social security, the proper 
use of credit, estate planning and wills, 
and the teachers’ pension system. After 
the fifteen weeks one teacher wrote, “I 
wish I had taken such a course when 
I first became a teacher. . . I would 
have planned my own finances much 
more efficiently” and another said, “I 
learned a great many things that will 
be useful to myself and my pupils.” 


A A A 


Sth Annual Illinois 
Trust Development School 


Growing interest in the Trust Devel- 
opment School, sponsored annually by 
the Illinois Bankers Association in co- 
operation with Northwestern Univer- 
sity’s School of Commerce, brought 
eleven out-of-state registrations this 
year before the middle of April, al- 
though Illinois trustmen have prefer- 
ence until May 16. The School is pur- 
posely kept small—registration limit of 
25—and there are more faculty mem- 
bers than students in order to have 
every subject taught by a specialist. 


The course covers a three week 
period, August 10-28, 1953, and the 
subjects include the basic study of 
estate, trust and tax law, and the prac- 
tical aspects of selling trust business. 
The School’s 164 graduates represent 
large and small departments, about 
equally divided between administrative 
men and full time new business men. 
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ATTENTION ARRESTERS IN TRUST ADS 


“Experience of Age . . . Energy of 
Youth . . . In terms of business finance 
this combination has special significance 
for you.” With these headlines illustra- 
ted by an 18th century businessman and 
a super-modern jet plane, the Bank of 
New York on April 28 opened its new 
series of metropolitan newspaper ads 
in a radical departure from its prior 
type of advertising. The text of this 





Manet Wy 

ENERGY OF YOUTH 
“The Bank of New 
York was founded in 1784 by a group 
of business men for business men. . . . 
‘Today it’s business reaches every one 
of the 48 states and many foreign coun- 


first ad continues, 


tries . . . the services of our Commercial 
Department, as well as those of our 
Trust and Investment Research Depart- 
ments, are available to you, wherever 
you are, whatever the nature of your 
business.” 


“You are cordially invited to attend 
the formal opening of the New Offices 
of the Trust Department,” states Deposit 
Guaranty Bank & Trust Co., Jackson, 
Miss., in a full page ad featuring pic- 
tures of trust officers and personnel, 
names of the Trust Committee members, 
and details about the Open House on 
April 16, the following day. In the same 
issue the paper ran a full column news 
story of the bank and its trust depart- 
ment, and four companies which had 
participated in the furnishing and re- 
modelling of the new quarters ran paid 
ads congratulating the bank on its 
modernized quarters. In the news article 
the editor not only gives a brief history 
of the $10,000,000 trust department, but 
also devotes a full paragraph to describ- 
ing current services and fees, the latter 
being “the only commodity which has 
not been affected by inflation.” 


“This wife and mother left her Will” 
states an ad from First National Bank, 
Greeley, Colo., which explains that she 
considered her estate too small to be 
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divided by law one half to her husband 
and one half to four daughters. “Instead 
she provided a Trust.” 


“Five reasons why any man... re- 
gardless of income or age . . . should 
have a Will” were set forth in a First 
National Bank, Oshkosh, ad which also 
explained what would happen if the 
reader died without a will. 


“Is 14 of your estate enough to pro- 
vide for your wife?” asks Security Na- 
tional Bank, Sheboygan, in an ad which 
discusses not only intestacy but likewise 
the choice of executor. 


“What a judge recommends,” with 
picture of the judge, turns out to be a 
visit to one’s attorney with the proba- 
bility that he will point out the advan- 
tages of “naming a bank or trust com- 
pany as executor.” First National Bank, 
Akron, states that the probate judge in 
reference was the author of a current 
magazine article. 


“Your Will . . . is it as up-to-date 
as you are?” inquires an ad of Manu- 
facturers Trust Co., New York which 
raises questions as to whether the prop- 
erty will pass as intended, whether tax 
law changes have been taken into ac- 
count and if the greatest amount of 
financial protection possible is provided. 


“It’s OUR business to help your busi- 
ness” an ad of First National Bank, St. 
Petersburg, announces. The bank, repre- 
sented by an animated figure one, 
points to a typical business chart, and 
the text explains why “in estate matters 
you can put your trust in Mr. First.” 


“Championship Baseball calls for 
Knowledge, Experience and Teamwork” 
counsels a timely ad from Valley Nation- 
al Bank, Phoenix. After further comment 
on America’s favorite game, stressing 
the requirement for specialists, the text 
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Baseball, today, is a highly complex game requiring the 
collective knowledge, long experience and close teamwork of many 
men—each a highly skilled specialist. 

Like baseball, writing a Will and administering an estate are 
also jobs for specialists. An attorney — and only an attorney — is qualified 
to write a Will. And when you have your attorney draw your Will, name 
the Valley National Bank as executor, because only by naming a corporate 
executor will your estate benefit from this combination of collective 
knowledge, seasoned business judgment and specialized skills. 

Our trust officers devote their full time to the highly complex 
tasks of estate settlement and management. And because an executor's fee 
is fixed by law, it cost no more to name the Valley Bank than to name 
an individual who rarely has the time, training, experience, or even the 
desire, to handle this very exacting and complicated assignment. 


Come in ot your first opportunity tor o confidential discussion of 
your estate plans. There is, of course, no obligation of ony hind 





likens baseball in this respect to writing 
a will and administering an estate. 

“What will it cost to settle your 
estate?” asks Chemical Bank & Trust 
Co. in an ad which answers the ques- 
tion by saying, “One of Chemical’s 
Trust Officers can help you estimate 
how much of your estate will be con- 
sumed by taxes, court costs, and other 
charges under your present Will. He 
will be glad to make available to you 
and your lawyer our experience with 
plans that keep these charges to a 
minimum.” 


“If your firm is thinking of establish- 
ing a Pension or Profit-Sharing Trust,” 
says Security Trust Co., Rochester, N. Y.. 
“consider the fact that such Employee 
Benefit Trusts are permanent arrange- 
ments.” The text continues by explain- 


ing the advantages of a corporate trus-|) 5 


tee, emphasizing permanence, imparti- 


ality, expertness and economy. Officers 
of the firm—thinking it over—are pic- 


tured at the top of the ad. 


“There’s a Song in the Air” because 


of the Thursday Morning Music Club © 
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says Mountain Trust Bank, Roanoke, 


in one of a series of ads saluting vari- 
ous civic groups. The series pays tribute 
also to the men’s and women’s service 


| clubs. the council of parents and teach- 


ers, the boy and girl scouts, the 12 


| civic leagues, the school boys patrols, 


the life saving crews, and the various 
service institutions and organizations. 
In each case names of organizations and 
leaders are used, as well as illustrative 
material. While these ads are tied in 


| with the savings department, they could 
| be applied to trust services equally well. 


“The Barnette commends the Jack- 


| sonville Bar Association on the open- 


) ing of the Lawyer Reference Service” 
‘in an ad which quotes the Bar Associ- 
' ation’s own description of the service. 


Barnett National Bank of Jacksonville, 
Fla., thus assists the Bar in acquainting 
the public with a means by which they 
can readily locate an attorney and com- 
plete the first interview (which some. 
times concludes the business) for a 
charge of six dollars. “Legal advice 
sought in time can prevent future costly 
litigation and give you needed protec- 
tion and peace of mind” the readers are 
advised. 


“You May Be Worth More Than You 
Think!” This cheerful suggestion might 


well encourage further reading in the 


text of a Petersburg (Va.) Savings & 
American Trust Co. ad, which sug- 
gests a consultation to learn how trust 
services can help conserve an estate. 


“Do you want to plan the settlement 
of your estate? or Do you want the 
State of Colorado to do it for you?” 
This is the lead-in of a sales letter from 
First National Bank, Greeley, setting 
forth the advantages of a will and “ade- 


| quate trust provisions to suit your case.” 


The words “See Barclays Bank about 


| my will” written across the page of a 
} clearly drawn memo pad form the en- 
| tire substance of a recent ad appearing 
) in The Economist of London. 


“We'll run the business for them until 


: 7 the boy can take over,” states a Chicago 

| Title & Trust Co. ad. Complete with 
} picture of the mother, the boy, and 
} the plant, this ad describes briefly how 
| 4 family business can be protected by 


trust management and offers a booklet 


} on estate planning. 


“You never forget, do you?” This 


| question accompanies the picture of a 
Woman receiving flowers and anniver- 


sary gifts from her husband. The text 


} of this First National Bank & Trust Co., 
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Macon, Ga., ad explains that the hus- 
band has these dates on his calendar, 
but doesn’t depend on just a calendar 
when it comes to investments .. . “He 
opened a Custody Account.” 


“Have you made your new will?” asks 
New England Life Insurance Co. in a 
full page S.E.P. ad which stresses the 
high level of living costs today— 
“Fathers, too, are worth more now!”— 
and the wisdom of checking insurance 
holdings under these new conditions. 
Stating that “Life insurance is the aver- 
age man’s most valuable financial asset,” 


the ad suggests to the reader that he 
“get the help of a man who makes the 
financial security of families and busi- 
nesses his life work,” and who “can fit 
a flexible plan to your special needs— 
using policies whose rates have not in- 
creased, and which offer liberal divi- 
dends as well.” 
A A A 


Mack, Irwin Form Agency 


John B. Mack and J. William Irwin, 
both formerly of the American Bankers 
Association, have formed the Mack and 
Irwin Advertising Agency, with head 
office in Freeport, N. Y. 


Statement 


0 


Resourcefulness 


When you choose a bank to handle your 
trust work in New Jersey, it is as im- 
portant to know the bank’s resourceful- 


ness as its resources. 


National Newark has the facilities 
to handle trust problems of all kinds — 
the enthusiasm to do a thorough, finished 
job —the experience to know the quick 
and practical way to do it. 

And, incidentally, our resources are 


over $250,000,000. 


NATIONAL NEWARK & ESSEX 
Banking Company 


Established 1804 


NEWARK 
BLOOMFIELD EAST ORANGE MONTCLAIR 
CALDWELL SOUTH ORANGE ORANGE 
+ e 
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LOUISIANA’S New Trust LAW 


BROADENED USE OF TRUSTS NOW POSSIBLE 


LEONARD OPPENHEIM 


Associate Professor of Law, Tulane University, New Orleans, La. 


ana Trust Estates Act will have a 
profound effect on the use of trusts in 
this State in the future. Louisiana trusts 
prior to the recent amendments had an 
extremely limited period of duration. 
Under the Trust Estates Act as enacted 
in 1938 every inter vivos or testamen- 
tary trust terminated at the expiration 
of ten years from the settlor’s death or 
ten years from the beneficiary’s major- 
ity. Since the life of the beneficiary 
could not have been taken as the life 
of trust, the ten-year limitation not only 
materially reduced the flexibility of the 
Louisiana trust but its use as well. 
Moreover, such a short duration period 
was in many cases inadequate to meet 
the needs of the settlor. Perhaps for this 
reason, as well as for others, the trust 
has not been used to the extent it could 
have been used in Louisiana.! 


r | VHE 1952 AMENDMENTS to the Louisi- 


Since the limitations on the duration 
of trusts were embodied in the State 
Constitution.” the pertinent portion of 
the Constitution was amended to permit 
the creation of trusts for a longer period 
than was previously possible. Under the 
legislation which simultaneously _ be- 
came effective with the adoption of the 
constitutional amendment, the period of 
duration of a trust in which the benefi- 
ciary is not a natural person is ten years 
from the settlor’s death, but the period 
of duration of a trust in which the 
beneficiary is a natural person is ten 
years from the settlor’s death or until 
the beneficiary’s death, whichever is the 
longer period, unless an early termina- 
tion is required by the trust instrument 
or by the court.* 


Whether the new duration periods 
will apply to existing trusts is an open 


10ppenheim, Limitations and Uses of Louisiana 
Trusts, 27 Tulane L. Rev. 41 (1952). See also, 
Franklin, Book Review of Lepaulle’s Traité Théori- 
que et Pratique des Trusts en Droit Interne en 
Droit Fiscal et en Droit International, 8 Tulane L. 
Rev. 473 (1934); Wisdom, A Trust Code in the 
Civil Law Based on the Restatement and Uniform 
Acts; The Louisiana Trust Estates Act, 13 Tulane 
L. Rev. 70 (1938); Stone, Trusts in Louisiana, 1 
Int’l and Comp. L. Q. 368 (1952). 


2Art. IV, Sec. 16, La. Const. of 1921. 


SLa. R. S. of 1950, 9:1794, as amended by Act 
209 of 1952. 
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question. Thus, if the trust provides that 
“the property shall be held in trust for 
the longest period allowed under any 
law of Louisiana now existing or here- 
inafter enacted,” or if no duration pe- 
riod is stipulated, it could well be argued 
that the trust will last for the life of a 
beneficiary who is a natural person or 
ten years from the settlor’s death, which- 
ever is the longer period. On the other 
hand, a trust which incorporates the 
old duration period must necessarily 
end as stipulated. However, the question 
of whether or not the new duration 
period will serve to extend existing 
trusts must await judicial determination. 


Extended Use of Irrevocable Trusts 


The effect of the additional duration 
period in the use of trusts is extremely 
important. Both the inter vivos and the 
testamentary trusts may now _ serve 
numerous purposes which heretofore 
were not possible. In order fully to 
appreciate this fact it is necessary to 
examine a number of situations where 
the trust would be useful with the new 
duration periods. First, the fact that 
the life of the beneficiary can now be 
used as the term of the trust will mate- 
rially increase the ways in which the 
irrevocable inter vivos trust may be 
employed by the attorney to achieve the 
desires of his clients. Prior to 1952, it 
was not possible to set up such a trust 
which would take care of a mentally 
incompetent child or a spendthrift. Now, 
the settlor can set up a trust during his 


lifetime and realize that such a child 
will be properly cared for. Moreover, 
by the insertion of spendthrift provi- 
sions in the trust he can even protect f 
the child as to the income he will re- 
ceive from the trust.* 


The irrevocable inter vivos trust as a 
device to save taxes has been materially 
strengthened by the new duration period, 
Substantial tax savings may be effected 
through the conveyance of property 
during lifetime to a client’s children. 
Full advantage can be taken of gift 
tax exemptions, exclusions and deduc- 
tions, and income tax savings will result 
when the property is transferred to 
those in a lower surtax bracket.® More- 
over, the client’s gross estate will be 
diminished so far as federal estate tax 
and state inheritance taxes are con- 
cerned. Should it happen that the prop- 
erty becomes subject to both gift and 
estate taxation because it was made in 
contemplation of death or for some 
other reason, a saving will still result 
since the gift tax is less in amount than 
the estate tax and a credit is permitted 
on the estate tax for gift taxes which 
have been paid.® 


Often when the settlor transfers prop- 
erty by way of inter vivos donation he 
would like to make sure that the children 
will not actually receive the property 
until they reach a certain age or matur- 
ity. Through the use of the irrevocable 
inter vivos trust the settlor can achieve 
the desired savings taxwise and the new 
duration period will assure the fact that | 
the property can be kept in the hands 
of the trustee until the beneficiaries 
attain the stipulated ages. 


Insurance Trusts 


Since insurance plays a large part in 
many estates, it is important to decide 
what should be done with this valuable 


‘La. R. S. of 1950, 9:1923. See Griswold, Reach- |) 
ing the Interest of the Beneficiary of a Spendthrift | 
Trust, 43 Harv. L. Rev. 63 (1929). : 


5See Casner, Estate Planning Under the Revenue ; 


Act of 1948, 62 Harv. L. Rev. 413 (1949); Surrey, | © 


Federal Taxation of the Family — The Revenue 
Act of 1948, 61 Harv. L. Rev. 1097 (1948). 


®*Ibid. 
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liquid asset. In working out an insur- 
ance program a decision must be made 
as to whether or not some type of settle- 
ment option should be entered into with 
the insurance company or whether the 
proceeds should be placed in an insur- 
ance trust.? An insurance trust under 
the Louisiana Trust Estates Act may be 
either inter vivos or testamentary.® The 
proceeds from insurance policies in 
trust can be used for the payment of 
taxes and other expenses as well as for 
a variety of other reasons. The insur- 
ance trust may give flexibility, greater 
income and make available a large li- 
quid fund for the payment of expenses 
and taxes which are owed by the estate. 


The extended period of duration of 
the Louisiana trust has an important 
hearing upon the advisability of choos- 
ing an insurance trust over a settlement 
option. Prior to the 1952 amendment of 
the Trust Estates Act, insurance trusts 
would terminate ten years after the 
settlor’s death, while an arrangement 
with the insurance company would last 
for the lives of the beneficiaries. How- 
ever, it is now possible to provide that 
an insurance trust will continue for the 
beneficiary’s life. 


Testamentary Trusts 


Like the inter vivos trust, the testa- 
mentary trust can be successfully used 
in a number of situations. The testator 
may desire to regulate the disposition of 
his property even after his death, or he 
may have doubts as to the business 
ability of his wife or children. While he 
may love his wife dearly and wish to 
provide for her, he may fear that some 
adventurer may come along, persuade 
her to marry him and dissipate the 
property which he has so carefully 
gathered together during his lifetime. 
Also, the testator may have substantial 
business interests and investments which 
he feels should be kept under unified 


and continuous management. 


Finally, and by no means least, sub- 
stantial tax savings may be achieved 
through the use of the testamentary 
trust. In fact, it might be said that 
while a client may have a number of 
motives for setting up a testamentary 
trust, the leading considerations would 
probably be the protection of the family 
and the saving of taxes. For example, 
where separate property is to be found 
in the estate of the testator, it is pos- 
sible to take advantage of the marital 
deduction to the extent of one-half of 


mm 


"Shattuck, An Estate Planner’s Handbook, 30 
et seq. (1950); White, Insurance Option or Trust?, 
88 Trusts AND ESTATES 776 (1949). 


‘La. R.S. of 1950, 9:1816. 
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"See Kelleher, 


the adjusted gross estate. In many in- 
stances, it would be advisable to provide 
for the marital deduction through the 
use of the trust device. 


While two types of trusts are recog- 
nized at the common law as qualifying 
for the marital deduction, only one type 
may be used in Louisiana. Since the 
power of appointment cannot be used 
in this state, the so-called power of ap- 
pointment trust will not qualify in 
Louisiana for the marital deduction. 
However, a testamentary trust where 
full income and principal interests are 


The Marital Deduction Under 
Louisiana Law, 26 Tulane L. Rev. 154 (1952). 


placed in trust for the surviving spouse 
will qualify. Although the trust property 
will be taxed in the estate of the sur- 
viving spouse, such a marital deduction 
trust will enable the surviving spouse. 
to have the use of a larger sum than 
otherwise would have been possible. 


Usufruct in Trust 


Another situation where the testa- 
mentary trust can be most useful is 
where it involves the placing of the 
usufruct of the surviving spouse in 
trust.1° Where a testator has children 

10See Wisdom and Pigman, Testamentary Dispo- 


sitions in Louisiana Estate Planning, 26 Tulane L. 
Rev. 119 (1952). 
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and desires to give the income from his 
half of the community property to the 
survivor and yet have the property be- 
long to the children at the death of the 
survivor, the device in Louisiana law 
which makes this possible is the usu- 
fruct of the surviving spouse. This is 
the only device available to accom- 
plish this end since anything else would 
be a burden on the forced portion which 
would not be allowed at Louisiana law." 
However, the usufruct of the surviving 
spouse is a permissible impingement. 

There is some danger to the children 
so far as their property rights are con- 
cerned in the usufruct of the surviving 
spouse. Where the objects of the usu- 
fruct are imperfect, such as promissory 
notes or certificates of deposit, title to 
these objects passes to the usufructuary. 
If the usufructuary is improvident the 
objects may be sold and the money dis- 
sipated. While the children will have a 
right against the usufructuary at his 
or her death, this may prove to be an 
empty right since no property remains 
in the usufructuary’s estate. 

By placing the usufruct of the sur- 
viving spouse in trust, the testator may 
be able to accomplish all his desires. 


"See Oppenheim, The Usufruct of the Surviving 
Spouse, 18 Tulane L. Rev. 181 (1943). 


“WHY DELAWARE?” Tax and trust 
laws of the State of Delaware 
facilitate the accumulation, man- 
agement and conservation of 
property by corporations and 
non-residents. Write for “Why 
Delaware?” our new booklet sum- 
marizing these benefits. 
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Trust Company 
Wilmington, Delaware 


. - $ 21,671,806 
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The survivor will get the income for 
life and yet the principal will be pre- 
served for the children. The income- 
principal disposition in trust will not 
accomplish the testator’s purpose since 
the income from the forced portion in 
trust must go to the children. By utiliz- 
ing the usufruct of the surviving spouse 
in trust such a disposition will confirm 
the usufruct, the survivor will have the 
income for life and as much protection 
as possible will be given to the children 
who are the naked owners. The usufruct 
in trust is now a more workable device 
as such trusts may last for the entire 
life of the usufructuary.'* 


It is necessary to point out, however, 
that where there are no children, the 
income-principal disposition will be 
more effective than the usufruct in trust 
to give the income to the survivor for 
life and the property at his or her 
death to third persons. Whether, in a 
proper case, the usufruct in trust or the 
income-principal disposition in trust is 
used, it is important to note that tax 
savings will result because only one tax 
will be paid even though there are two 


deaths. 


Finally, it should be noted that the 
testamentary trust is important in a 
variety of situations even though no 
taxes may be saved. The testator may 
desire his children to achieve a certain 
maturity before obtaining their legitime, 
or he may have children who are profli- 
gates and spendthrifts and should be 
protected for their entire lives. He may 
have business interests which should be 
preserved or property which should be 
held intact. 


Sundry Matters 


Several other matters of some im- 
portance concerning the 1952 trust 
amendments should be considered. Sec- 


12La. R.S. of 1950, 9:1794, as amended. 


tion 24 of the Trust Estates Act pro- 
vides that beneficiaries of the trust have 
to be in being and definitely ascertained 
at the time of the creation of the trust. 
Thus, it is not possible to create the 
type of common law contingent remain. 
der which is given to a person who is 
unborn and unascertained. At Louisiana 
law, a beneficiary who is conceived at 
the time the trust is created and is born 
alive will be considered in being and 
definitely ascertained. Section 24 of the 
Trust Estates Act is completely in accord 
with fundamental civil concepts. 


It is extremely important to point 
out that Section 24 was amended by 
Act 209 of 1952 to exempt trusts estab- 
lished by employers for the benefit of 
their employees from its provisions. 
Thus, the civilian prohibition as to 
beneficiaries does not apply so far as 
pension trusts are concerned. 


As previously mentioned, the power 
of appointment which makes a substan- 
tial contribution to the flexibility of the 
common law trust is not permitted in 
Louisiana.’ Thus, the settlor cannot 
create a trust with a power of appoint- 
ment in a beneficiary to designate who 
shall receive the trust property. While 
survivorship provisions or even for- 
feiture provisions may be held valid 
by the Louisiana courts, the attorney 
would run an unwarranted risk in using 
a power of appointment. 


Section 2 of Act 209 of 1952 amended 
Section 5 of the Trust Estates Act to 
provide that the term “person” as 
mentioned in that Section was to be 
defined in accordance with Section 2(8) 
of that Act. The purpose of this amend- 
ment was apparently to settle the ques- 
tion as to whether a corporation could 


18La. R.S. of 1950, 9:1902. 


14See Art. 1573, La Civil Code of 1870. See also, 
Nabors, The Shortcomings of the Louisiana Trust 
Estates Act and Some Problems of Drafting In- 
struments Thereunder, 13 Tulane L. Rev. 178 
(1939). 
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create a trust. Now clearly “person” in- 
cludes a corporation, partnership, asso- 
ciation, unincorporated association, etc. 


Section 47 of the Trust Estates Act 
was amended by Section 4 of Act 209 
of 1952 to provide that the settlor by 
the terms of the trust cannot forbid a 
sale of immovable property for a period 
beyond ten years from his death or in 
the case of a minor beyond ten years 
from the time the minor reaches his 
majority. Apparently the purpose of 
this amendment was to prevent the 
settlor from taking immovable property 
out of commerce for too long a period 
of time. 


Forced Heirship and Community 
Property 


It is important to remember that the 
trust still exists in Louisiana in a civil 
law setting and that forced heirship 
and community property must be care- 
fully considered whenever a trust is 
involved. While Section 3 of the Trust 
Estates Act permits the settlor to create 
a trust upon the forced heirs’ legitime, 
or any portion thereof, the income from 
a trust of the legitime may not be 
accumulated but must be paid to the 
person entitled thereto not less than 
once a year, notwithstanding any pro- 
vision to the contrary in the terms of 
the trust. 


The question of whether Section 3 
of the Trust Estates Act violates Article 
IV, Section 16 of the Louisiana Consti- 
tution, which prohibits the abolition of 
forced heirship, has recently been settled 
by the Louisiana Supreme Court. In 
Succession of Earhart’ the court stated 
that the constitutional provision means 
“that forced heirship cannot be done 
away with wholly, wiped out or de- 
stroyed” but that the provision does 
not prohibit the Legislature from regu- 


5220 La. 817, 57 So. (2d) 695 (1952). See, 
O'Quin, Our Trust Estates and Their Limitations, 
22 Tulane L. Rev. 585 (1948). 


lating or restricting the rights of forced 
heirs. However, the trust does not 
abolish the actions of collation and the 
reduction of excessive donations by 
forced heirs. These rights are fully 
available to forced heirs and such heirs 
may assert them even though a trust 
has been set up. 

Should community property be in- 
volved, the husband, as manager of the 
community, is apparently not prevented 
from creating an inter vivos trust of 
community property which would be 
binding upon the wife for the duration 
of the trust.1° However, the attorney 
should have the wife become a co-settlor 
in order to avoid an attack upon the 
trust by the wife or her heirs. When a 
testamentary trust is created, full con- 
sideration should be given to the com- 
munity property system and the attorney 
should carefully work out the problems 
to be faced in such a situation.’ 


Pension Trusts 

Prior to the recent amendments, 
there was some doubt as to the validity 
of pension trusts in Louisiana. Three 
objections were raised as to the validity 
of the establishment of trusts by em- 
ployers for the benefit of their em- 
ployees: 

1. The belief that Section 16 of 
Article 4 of the Louisiana Constitu- 
tion prohibited the Legislature from 
conferring on corporations the right 
to create trusts. 

2. The maximum allowable period 
permitted by the Constitution and the 
Trust Estates Act was too short for 
the pension trust to accomplish its 
purpose. 

3. The provision in the Trust Es- 
tates Act that the beneficiary must be 
in being and definitely ascertained 
prevented the pension trust from 
being effective. 


In order to validate pension trusts, 


16See Nabors, loc. cit. supra note 14, at 200-203. 
17] bid. 
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the amendment to Section 16 of Article 
IV of the Louisiana Constitution places 
pension trusts in the same category as 
educational, charitable and _ religious 
trusts. Section 4 of the Trust Estates Act 
was amended so that the maximum 
periods of duration would not apply to 
pension trusts'® while Section 5 was 
amended to make certain that corpora- 
tions could create trusts.1® Moreover, 
Section 24 of the Trust Estates Act was 
also amended to provide that the bene- 
ficiaries of pension trusts do not have 
to be in being and definitely ascertained. 
As a result of these amendments, it is 
now possible in Louisiana for employers 
to set up pension trusts for their em- 
ployees which will be as comprehensive 
as pension trusts in other states.*° 


Although a number of questions re- 
main to be determined by judicial action, 
the new trust system in Louisiana bids 
fair to give a substantial impetus to the 
use of the trust device in this State. 


18La. R.S. of 1950, 9:1794. 
198La. R.S. of 1950, 9:1902. 


20See MacNeill, Specimen Pension Trust Agree- 
ments, 82 TRUSTS AND ESTATES 57 (1946); 1 Scott, 
The Law of Trusts (1939), sec. 112 n. 11 (1952 
Supp.); Babb, Pension and Profit-Sharing Trusts, 
1945 Wis. L. Rev. 563; Lauritzen, Perpetuities and 
Pension Trusts, 24 Taxes 519 (1946). 
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of MIAMI 
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TRUST PERSONNEL CHANGES 


ARIZONA 


G. E. Arnold appointed publicity and 
public relations director, and Mert 
Reade made advertising director. 


Phoenix 
VALLEY 
NATIONAL BANK 


Arnold has been publicity director for 
the past three years and will head up the bank’s publicity 


A 
M. G. READE 
Phoenix 


LovIsE McGOVERN 
San Francisco 


G. E. ARNOLD 
Phoenix 


and public relations department; Reade in his newly created 
post will have charge of the bank’s advertising. 


CALIFORNIA 


D. F. Quigley made asst. trust of- 
ficer. 


San Diego 
UNITED STATES 
NATIONAL BANK 


San Francisco Miss Louise McGovern elected asst. 
WELLS FARGO BANK trust officer, the first woman officer of 
& UNION TrusT Co. the bank. Miss McGovern joined Wells 

Fargo in 1929 and has been with the 

Court Trust Division of the trust department in recent years. 

She is a graduate of U. C. School of Law, and a past presi- 

dent of Queens’ Bench, an organization of women attorneys. 


CONNECTICUT 


May R. Hennessey and Roger L. Offen, 
Jr., named asst. trust officers. An as- 
sistant in the trust department since 
1929, Miss Hennessey handled trust 
administration. Offen was with the personal trust department 
of Guaranty Trust Co., New York. 


Greenwich 
GREENWICH 
TrustT Co. 


IDAHO 


G. J. Gardner raised to vice president 
and trust officer. 


Boise 
First SECURITY 
BANK OF IDAHO 


ILLINOIS 


James Doody put in charge of public 
relations and new business activities. 
Since 1944, Doody has been high treas- 
urer of the Catholic Order of Fores- 
ters, in Chicago, and is also a former superintendent of 
prisons for the State. 


Chicago 
CHICAGO CITY 
BANK & Trust Co. 


Robert H. Clements elected assistant 
secretary in the trust department. 


Chicago 
CONTINENTAL ILLI- 
NoIs NATL. BANK 


INDIANA 


Johnson H. Biery and Clyde J. Cory 
advanced from asst. trust officers to 
trust officers. 


Muncie 
MERCHANTS 
Trust Co. 


KANSAS 


Wichita 
First 
NATIONAL BANK 


John R. Tucker, formerly trust officer, 
elected vice president; H. Willard Hill 
appointed trust officer and asst. vice 
president. Hill had been with the Na- 
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tional Banking Department since 1936, and most recently was 
chief trust examiner for the 10th Federal Reserve District. 


MARYLAND 


Baltimore 
SAFE DEPOSIT 
& Trust Co. 


Edwin C. Pond elected vice president 
and will continue as investment officer; 
Edward A. Maher, asst. vice presi- 
dent, succeeds Pond as secretary and 
also continues as investment officer; Sylvester J. Roche and 
Frank L. Hammond named asst. vice presidents; and Wil- 
liam B. Diggs elected asst. income tax officer. 


MASSACHUSETTS 


Boston 
OLD COLONY 
Trust Co. 


Alden H. MacIntyre, trust officer since 
1928 and with Old Colony since 1922, 
elected a vice president. He is also a 
trust officer of First National Bank in 
Boston, with which Old Colony is allied. During World War 
II, MacIntyre served as Lieutenant-Commander in the U. S. 
Navy and was awarded the Legion of Honor by the French 
Government for services to the French Navy. 


NEW HAMPSHIRE 


Rochester W. Bradley Corson elected asst. treas- 
ROCHESTER urer and trust officer succeeding 
Trust Co. George H. Jones, Jr., who resigned. 


NEW YORK 


Arthur Johnson elected assistant sec- 
retary in the pension and personal 
trust department. 


New York 
BANKERS 
TRUST Co. 


NORTH CAROLINA 


Jesse E. Bridges named president, 
having been formerly vice president 
and trust officer. 


Shelby 
UNION 
TRUST Co. 


OKLAHOMA 


Melvin A. McGlasson appointed asst. 
trust officer. 


Oklahoma City 
First NATIONAL 
BANK & TRUST Co. 


PENNSYLVANIA 


Philadelphia J. Milton Neale, who has been man- 
GIRARD TRUST CORN ager of the group insurance and pen- 
EXCHANGE BANK sion department at the Philadelphia 

office of the Connecticut General Life 

Insurance Co. since 1945, elected a vice president of Girard, 

where he will be responsible for the development of new 

pension and profit sharing trust business. 


Pittsburgh 
MELLON NATL. 
BANK & Trust Co. 


John A. Mayer appointed vice presi- 
dent in charge of the trust depart- 
ment, replacing Aims C. Coney, vice 
president, who has been placed in 
charge of the Foreign Department as the first step in a 
program of enlarging the scope of foreign business. Mayer 


A. H. MACINTYRE 
Boston 


EpwIn C. Ponp 
Baltimore 


JoHN A. MAYER 
Pittsburgh 
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VIRGINIA 


was president of Reliance Life Insurance Co. before joining 
Mellon in 1951. He is Chairman of the Board of the Hospital 








Richmond Arthur C. Sanders, trust officer, 
Service Association of Pittsburgh. SAVINGS BANK elected vice president and trust officer 
Pittsburgh Leo P. Larkin elected trust operations & TRUST Co. and named to the board. 
as PEOPLES FIRST officer. Larkin began his career with a ; 
t. NATL. BANK & predecessor bank in 1918, as a mes- Woodstock S. H. Smith, executive vice president, 
TrusT Co. senger. SHENANDOAH also named trust officer and a director. 
CouUNTY BANK 
TENNESSEE & Trust Co. 
ont & ; ‘ ‘ ; 
' Memphis Willard W. Scott named vice presi- 
my goon BANK dent in charge of the public relations WASHINGTON 
port oF COMMERCE and advertising department. Seattle Ray H. Downing, trust officer, retired 
nd SEATTLE-FIRST from active service with the bank af- 
nd TEXAS NATIONAL BANK ter 37 years. 
pil Midland Jno. P. Butler, president, is in charge 
First NATIONAL of the newly organized trust depart- 
BANK ment. 
rm CHANGE OF TITLE AND BANK MERGERS become the Washington office of PEOPLES 
' : A ta, G As preliminarily report- Co. became effective April 13th, under ee A ee Pee 
; ugusta, Ga.— rily r rt. ; p : ‘ 
DE ed bast month the Gade of the Cur-__ the latter title. heder apnea, Pa.—Shareholders ap- 
far § ‘ niead ; ; o proved merger of the FIRST NATIONAL 
g me mmr and stockholders have approve Philadelphia, Pa.—Directors approved Banx of Dallas( (Pa.) into the MINERS 
ich pn poe a alll” eae merger of GIRARD TRUST CoRN EXCHANGE NationaL BANK of Wilkes-Barre. 
HAN N o the , : 4 
ota & Trust Co., effective May 4th. ee pg Posey eor-ae woe rod Wilkes-Barre, Pa.—-Stockholders will 
cigprn ia vote on the proposed merger of WYOMING 
Huntington, N. Y.—Directors of First mer’s title. NATIONAL BANK and the First NATION- 
as- — SUFFOLK NATIONAL BANK of Huntington Philadelphia, Pa.—A meeting will be AL BANK of Plymouth. 
ing § and of NorTHPorT TRusT Co., Northport, held July 1 whereat stockholders will Houston, Texne—Diitpias of the South 
ed. — wanimously approved consolidation un- yote on the proposed merger of LIBERTY meitin ot oeeeatiaie Riess: aced ahs tdien 
der the charter of the Huntington bank, TiTLE & Trust Co. and the REAL ESTATE Saeuessan: Manet thd ths Geean Chelan: 
subject to approval of shareholders. All Trust Co. at, Bam of Mencken will tains oleee al. 
ec j dicers and employees are to be retained. Pittsburgh, Pa.—Subject to approval ject to approval of stockholders. The new 
nal Bristol, Pa.—Merger of the YARDLEY of the shareholders of PEOPLES NATIONAL _ institution will rank among the 100 larg- 
NATIONAL BANK with the BristoL TRUST BANK of Washington, Pa., that bank will est in the country. 
nt, 
ent 
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MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 


MEMBER FEDERAL RESERVE SYSTEM 


California - Wide 


TRUST SERVICE 








Bank of America offer you 


California’s most complete trust service. 


Branches are located at strategic points throughout the state 


isedenhd personnel in fully- 


equipped trust departments of 





Bank of America 


NATIONAL ZRYST AND 


ASSOCIATION 
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DPODODOODOOOOODODOOODOOD DOO 


TRUST 
ERPLOTRENI EXCHANGE 





Banks seeking trust executives, and 
personnel desiring new opportunities 
are invited to make free use of this 
column, addressing correspondence 
to Trusts and Estates, 50 East 42nd 
St., New York 17, N. Y., attention 
Employment Exchange and code 
number. 


Trust officer with over 20 years ex- 
perience in estate and trust administra- 
tion, tax law and supervision of well 
diversified department, seeks highly re- 
sponsible position with well established 
department, preferably in Southwest. 
Salary of $10,000 expected. 35-1 


Attorney, 43, former California law 
school dean, teacher of trusts, estates 
and wills with seventeen years experi- 
ence as counsel to investment depart- 
ment of life insurance company, desires 
administrative position with bank, trust 
company or financial institution prefer- 
ably, but not necessarily, on Pacific 
Coast. 35-2 


Head of $10 million trust department 
with 20 years experience in estate and 
trust administration as well as new busi- 
ness is ambitious for a more attractive 
position, preferably but not necessarily 
in Southern California. 34-1 


Attorney, 29, with varied general ex- 
perience including counsel for public 
agencies and a bank, desires to enter 
fiduciary work at junior administrative 
level, preferably in South or Southwest. 
34-2 





Corner of private conference room in new Trust Department quarters of Deposit Guaranty 
Bank & Trust Co., Jackson, Miss. The modernized second floor suite is air conditioned and 
easily accessible by elevator. It contains two reception rooms, private offices, and connects 


with the accounting section. 


Financial consulting firm seeks estate 
analyst. See ad H-34-3. (April issue, 
page 288.) 

Attorney, 55, with 25 years experience 
in corporate and probate practice, as well 
as loan business, desires association with 
bank or trust company in administrative 
capacity or to develop trust business. 34-4 


Administrative trust opportunity is 
offered to qualified young man as under- 
study for position in growing trust de- 
partment leading to early top advance- 
ment because of proximate retirement; 
law degree almost necessary. Send con- 
fidential data to C. D. Parker, president, 
First National Bank & Trust Co., Ashe- 
ville, N. C. 









6 itizens National 


Bank 


OF LOS ANGE 


Head Office: 
5th & Spring Streets 
Los Angeles, Calif. 
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Holds Trust Open House 


Completion of new trust quarters on 
the second floor of Deposit Guaranty 
Bank & Trust Co., Jackson, Miss., pro- 
vided the occasion for an Open House 
which brought 700 people to the trust 
department on April 16, 1953. 


Cater, who, upon receipt of her invita. 
tion, told her mother that she would 
like to go to the Open House and see 
her trust officers. The oldest trust cus- 
tomer, Miss Martha C. Enochs, was like- 
wise present, enjoying the new offices. 


Her account was opened in 1934, andf 


she has seen the department grow fromg 
| ANDERS¢ 


just one man to three officers and eight 
employees. 
The Mayor and Commissioners of 


of the District, who handles all probate 
matters in the county, and also one 
member of the State Supreme Court. 

Preparation for the Open House was 
handled entirely by one of the bank's 
directors. He arranged for all of the 
directors and their wives to be present. 
among the guests. A number of the 
ments, and at every door to the bank 
or the trust department a director and 
a young lady hostess were stationed to 
greet the guests and later bid them 
goodbye. Invitations were mailed to 
out-of-town attorneys, life underwriters, 
accountants and prospective trust cus 
tomers, and newspaper publicity ex 
tended a general invitation to Jackson- 
ians (see p. 360 of this issue). 
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ANNUAL TRUST REPORTS* 


CALIFORNIA 


CrocKER First NaTIoNAL BANK, 
San Francisco: 


Our Trust Department experienced another 
year of substantial growth. Gross operating 
revenues were the highest in the history of 
the department. A large number of new 
personal trust accounts was placed under our 
administration . . . A record number of new 
wills . . . The Corporate Trust Division .. . 
added a number of desirable accounts to its 
seadily expanding activities. Among them 
were several important pension and _ profit 
sharing trusts. 


District oF COLUMBIA 
Riucs NATIONAL Bank, Washington: 


During the year 1952 substantial progress 
was made in the number and dollar volume 
of trusts, agencies, guardianships and estates 
entrusted to it, with assets at the year-end 
the highest in its history . . . The Trust De- 
partment handled to the satisfaction of all 
parties concerned a very important transaction 
for the U. S. Department of Commerce and 
the Dollar Steamship Line interests — the 
sile of the controlling stock interest in the 
American President Lines, Ltd. for a sum 
in excess of $18,000,000. The consummation 
of this transaction finally settled a long stand- 
ing controversial issue between the govern- 
ment and the private interests involved. 


| Uuon Trust Co., Washington: 


This large and important department re- 
ports satisfactory growth in the volume of 
its trust accounts, and in its earnings. Efforts 
were continued to place a larger number of 
trust accounts on a basis where the fees re- 
ceived are commensurate with the cost of 
| the service ... The establishment of a Common 
Trust Fund is being actively developed by the 
Trust Department. 


INDIANA 
AxpeRson BANKING Co., Anderson: 
Total trust funds: $1,179,466. 


First NATIONAL BANK & Trust Co., 
Crawfordsville: 


Total Trust Resources: $1,814,616. 


Futcuer Trust Co., Indianapolis: 


The Trust and Bond Departments moved in 
May to their new quarters . . . to serve an 
increasing number of customers. Our Bond 
Department . . . finds increased interest among 
investors in the high quality, diversification 
and tax exemption afforded by municipal ob- 
ligations. The business of this department 
is quite satisfactory. 


The Trust Department enjoyed the best 
year in its history, both from the standpoint 
of earnings and number of appointments as 
€xecutor and administrator . . . Our Common 
Trust Fund, established in 1949 . . . continues 
to bring benefits to an increasing number of 
ttusts in our care. At the close of its fiscal 
year (Oct. 31, 1952) the Fund had a value 
of $2,636,661 with 183 trusts participating 
Compared with a value of $2,364,515) and 166 


ttusts participating a year before. 


‘Supplementing February, March and April in- 
ments. 
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Our branches have been growing satisfac- 
torily and . . . have been producing business 
for other departments, such as Trust .. . 


MASSACHUSETTS 
New Encianp Trust Co., Boston: 


Trust Department earnings were virtually 
the same as those of the previous year .. . 
In every respect the year has been one of 
activity and accomplishment. The total volume 
of funds over which we are exercising care 
and supervision as trustee, guardian, executor, 
or agent is the largest in the history of the 
bank. If accounts on which we act as invest- 
ment consultant are included, the total amounts 
to substantially more than three hundred mil- 
lion dollars. During the year an increasing 
number of men and women have sought the 
services . . . of this department. The new 
Trust Investment Committee put into opera- 
tion in the fall of 1951 . . . has proved alto- 
gether successful. 


The fifth annual report of The New Eng- 
land Trust Company Common Trust Fund 
(Oct. 31, 1952) disclosed another year of sub- 
stantial growth and new evidence of its 
usefulness At the close of the fiscal 
year 365 trusts were participating. Principal 
value at market amounted to $9,646,037 ... 
Another development in the trust field which 
has been showing vigorous growth in the 
last years lies in the use of pension and profit 
sharing trusts by business organizations . . . 
during the year we have made good progress 
in adding to the total of this type of bus- 
iness on our books. 


Harvarp Trust Co., Cambridge: 


Trust assets and accounts continued to in- 
crease during the year, now standing at an 
all-time high . . . There is growing recog- 
nition of the importance of experienced in- 
vestment service’. . . At the end of the year 
total assets in the care of the Trust Depart- 
ment were $32,056,707 compared with $30,- 
348,553 a year ago . .. During the year we 
have modernized and redecorated the Trust 
Department . . . The Cambridge Foundation 
(a community trust) of which both Harvard 
Trust Co. and Cambridge Trust Co. are trus- 
tees, continues to receive gifts . . . has been 
particularly useful in accumulating funds for 
the capital needs of charitable agencies. 


Union Trust Co., Springfield: 


Trust Department total resources as Ex- 
ecutor and Trustee increased $1,592,787 to 
$23,437,467. Agency assets decreased $214,319 
to $6,542,456 due to termination of institu- 
tional accounts which had been serviced for 
nominal charges . . . Common Trust Fund A, 
established in 1951, has continued to grow and 
now contains the funds of over 125 separate 
trusts ottaling $1,791,921. 


Missouri 
MERCANTILE Trust Co., St. Louis: 


The trust division had a very large increase 
in business throughout practically all types 
of trust service. Most gratifying was the in- 
crease in the number of charitable founda- 
tions (the bank itself established a Charitable 
Trust in 1952) and individual agencies estab- 
lished during the year and the many employee 
pension and profit-sharing trusts created by 


various corporations .. . We were named as 
Trustee and Paying Agent in a number of 
large corporate mortgages. There was also 
a substantial increase in escrow accounts. 


New JERSEY 
CampEN Trust Co., Camden: 


The Trust Department, which is the oldest 
operating trust department and one of the 
largest in New Jersey, continues to grow in 
both its Personal Trust and Corporate Trust 
Divisions. Its Pension and Profit Sharing 
Division is also progressing satisfactorily, and 
more and more our specialists in this field 
are being called upon to help solve pension 
and profit-sharing problems. 


Trust Company OF New Jersey, Jersey City: 


The Trust Department evidenced continued 
growth. The number of new accounts ac- 
quired showed a gratifying increase and a 
further rise of approximately $4,000,000 in 
the amount of trust assets under our super- 
vision was experienced. 


PLAINFIELD Trust Co., Plainfield: 


Since we began operations, this department 
has had the care of more than $100,000,000 in 
property . . . At the present time the value 
of property held by the department is close 
to $38,000,000 . . . The growing number of 
people who are turning to our group... 
demonstrates ‘the existing need for trust ser- 
vice. 


New Yor«k 
County Trust Co., White Plians: 


The year 1953 marks the 50th anniversary 
of the founding of the County Trust Company 
. . « (now) one of the country’s 100 largest 
commercial banks . . . The volume of assets 
under our Trust Department supervision in- 
creased more than 20% in 1952 to a figure 
three times that of four years ago. The gross 
income was up 100% over 1951, four times 
larger than it was in 1948. On December 31, 
1952 the asset value of the Legal Common 
Trust Fund (started in 1951) was $2,644,311 
. .. An ever increasing number of .. . wills 
. . . Completion of the transfer of the IBM 
Department of many of the records and book- 
keeping operations of the department 
Our staff has been further strengthened .. . 
(This report contained a photographic illus- 
tration of “family protection” showing trust 
officer with a mother and child.) 


OHIO 
ComMeErcE NaTIONAL Bank, Toledo: 


Our Trust Department activities are growing 
steadily with emphasis on pension trusts, 
personal trusts and estate planning. 


PENNSYLVANIA 
First NaTIonat BAnK, Philadelphia: 


It is a pleasure to report continued sound 
and profitable growth of both our corporate 
and personal trust business. An increasing 
number of stockholders and friends of the 
bank are making current use of the many. 
services offered by our Trust Department and 

. . Naming us as fiduciary under their wills. 
While this gratifying increase in our trust 
business has amply justified our augmenting 
the personnel and facilities of the department, 
we are not deviating from our basic policy 
of exercising a high degree of selectivity in 
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TRUST DEPARTMENT 





SHERBROOKE Trust Co., Sherbrooke, Que.: 


Estates under administration reached the 
highest point in the Company’s history . . . 
Estates and Trusts $9,655,477 (compared with 


able to hope that there will in due course be 
an extension of the range of trustee invest. 
ments ... 


The private investor cannot perform his all. 










1 $8,883,450 the preceding year). important role unless he can first save the 
i] money to do so. The present level of taxation H. I 
ee an ENGLAND of the individual is such as to make private § maxin 
mee — ' : ‘ F saving virtually impossible. Income-tax and minor 
EEE # District BANK LIMITED, Manchester: surtax take from the wealthier section of the ensec 
| sweeeene ee. community the money which they used tof” 
PUttataia The banks were originally encouraged by save; and the prospect of penal estate duties) 4: 
. H H : - H - the Public Trustee Act, 1906, to undertake reduces the incentive to forgo present enjoy-—p tain ¢ 
SERLEEES the duties and responsibilities of executors ment in order to provide capital for the next} yal e 
and trustees. The continued increase in this generation. Such savings as are now accum- H.) 
class of business, of which this bank has had ulated are made by insurance and pension P as 
Riggs National Bank, its full share, is ample exidence that more funds; and the private individual appears to ™ 
Washington. D. C. and more testators are entrusting the admin- be dis-investing rather than investing. tempo 
gton, . : 4 £ 
istration of their estates to the Joint Stock H. | 
the acceptance of new business in order to Banks. AAA dren’s 
keep volume at a level which will insure the i cigs Dien of Piiies gies fate tenes IN MEMORIAM z. | 
constant personalized attention of the several + the beginning of this year governing the two 0% 
principal officers of the bank as well as the distribution of the estates of persons who die MCPHERSON BROWNING, chairman of eriden 
officials of the Trust Department itself. without having made wills. This Act un- the board of Detroit TRUST Co. dine 
WISCONSIN doubtedly provides more adequately than Tuomas CANTWELL. vice president i H 
F earlier legislation for the needs of a widow h £ th d : P my Rent 
Marine NaTionaL ExcHAnce Bank, under present-day conditions, but it also C#™8° ° the trust department of MANv.§ cary | 
Milwaukee: serves to stress the importance of making a FACTURERS & TRADERS TRUST Co., Buffalo, revoca 
Facilities of the Trust Department have will, particularly where the estate is of New York. S. E 
expanded consistently over the past years. modest dimensions and the testator has to SHERRED DEPUE, trust officer of Na-jp ' 
SETS Oe epee. TIONAL STATE BANK of Newark, N. J ment 
CANADA ark, N. J. 

7 Having regard to the long-standing need Leroy J. EICHELMAN, assistant secre- 8. 1] 
PrupenTIAL Trust Co., Ltp., Montreal, Que.: — fo, widening the field of investments avail. tary in the trust department of First and 
All departments of the company’s business able to trustees, it is very satisfactory to note NATIONAL BANK, Chicago. among 
have shown continued expansion and the the recommendations embodied in the recent s v F 5. F 
Pa 7 : : . CROZIER F q . 
Balance Sheet reflects the very sound position report of Lord Nathan’s Committee on Char- ; a - fE esas s eomrorenay 9 em hate o 
of the company . Estates, Trusts and itable Trusts. Since the Prime Minister has P¥esident of EQUITABLE SECURITY TRUsT ‘? 
Agencies Account $14,158,505 (compared promised that the report as a whole will Co., Wilmington, Delaware, in the trust : 
with $13,491,690 a year ago). receive careful consideration, it seems reason- investment division. = 
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1953 Legislation on Trusts and Estates 


COLORADO 


H. B. 22: Increases from $500 to $1,000 
maximum amount of estate of decedent, 
minor or incompetent which may be dis- 
pensed from administration. 

H. B. 24: Dispenses with notice in cer- 
tain cases of determination of descent of 
yeal estate. 

H. B. 270: Postpones gift tax returns 
fom March 15 to April 15; provides for 
temporary payments. 

H. B. 345: Increases ‘widow’s and chil- 
dren’s allowances from $2,000 to $3,500. 

H. B. 351: Provides that execution of 
two or more wills at same time is not 
evidence they were made in consideration 
of each other. 

H. B. 395: Provides that act of fidu- 
cary is not void by reason of subsequent 
revocation of letters. 

§. B. 56: Excuses trustee for distribu- 
tin where exercise of power of appoint- 
ment is unknown. 

§. B. 135: Provides for compromise 
and arbitration of inheritance taxes 
among States. (Uniform Act) 


S. B. 205: Relates to citation on pro- 
bate of will. 


§S. B. 209: Bars state and agencies 
from filing claims against estate more 
than six months after issuance of letters, 
except for taxes. 

§. B. 219: Deals with appointment of 
successor fiduciary to make final report. 

§. B. 221: Permits destruction of 
vouchers in estate matters after ten years 
from discharge. 

§. B. 251: Provides that redemption of 
stock to pay inheritance taxes shall not 
be treated as dividend for income tax 
purposes. 


ARKANSAS 


Act 186: Extends scope of guardian’s 
powers over real estate. 


GEORGIA 


H. B. 155: Exempts pension, profit- 
sharing and other employee benefit trusts 
from rules against perpetuities and ac- 
cumulation of income. 

Act 385: Authorizes guardians to make 
exchanges as well as sales of property. 

Act 400: Provides for discharge of 
temporary administrator in same man- 
ner as permanent administrator where 


need for appointment of latter does not 
exist, 


IDAHO 


_ Ch. 258: Revises statute governing 
Jutisdiction of probate court over testa- 


Mentary trusts; principal changes re- 
Fe 


Continued from April issue, page 290. 


TES May 1953 


tain authority in court to determine ulti- 
mate recipients of property upon termi- 
nation of trust, permit trustee to petition 
court for instructions, and specify pro- 
cedure for notice on accountings. 


INDIANA 


S. B. 133: Permits issuance of certifi- 
cates of investment or indebtedness is- 
sued by loan and investment companies 
in names of two or more persons as 
joint tenants with right of survivorship: 
provides for direct payment where there 
is no executor or administrator of de- 
ceased holder’s estate. 


MAINE 


Ch. 74: Permits trustees and guardians 
on order of court to invest in life insur- 
ance and annuity contracts on _ bene- 
ficiary or ward or any person in whom 
latter has insurable interest. 


MARYLAND 


Ch. 7: Authorizes court on petition of 
spouse of adjudged lunatic to order sale 
or mortgage of property in competent 
spouse’s name and release of dower 
rights, with such division of proceeds 
with fiduciary of incompetent as court 
may direct. 


MICHIGAN 


Act 19: Permits State Treasurer to ac- 
cept in lieu of actual securities a safe- 
keeping receipt from designated de- 
pository institution as security for per- 
formance of fiduciary obligations by trust 
company. 


NEVADA 


Ch. 149: Eliminates permanent re- 
moval of executor or administrator from 
State as one of causes for which court 
shall suspend fiduciary’s powers. 

Ch. 157: Provides for accounting for 
deceased or incompetent executor or ad- 
ministrator by his personal representa- 
tive or guardian, and if none by attorney 
for deceased or incompetent fiduciary to 
extent records are available to him for 
that purpose, in which case attorney 
shall receive fee for such extraordinary 
service. 


NEW HAMPSHIRE 


Ch. 70: Requires non-resident trustees 
and resident trustees removing from the 
State with intention to be absent more 
than one year to appoint resident as 
agent to receive notice of claims and ser- 
vice of process; such written appoint- 
ment to be filed with register of probate. 


NEW MEeExIco 


Ch. 8: Permits court to order sale of 
decedent’s real estate at private sale un- 
der named conditions. 


NEw YORK 


Ch. 141: Authorizes fiduciaries to in- 
vest in certain new bonds of Port of New 
York Authority. 


Ch. 252: Excludes from gross income, 
amounts received under a contract of an 
employer providing for payments of such 
amounts to employee’s beneficiaries by 
reason of employee’s death, not exceeding 
$5000 under all such contracts of the 
employer for that employee. 


Ch. 324: Extends power of administra- 
tor to manage real property and collect 
rents to entire period of estate admin- 
istration: (such power formerly thought 
to be limited by decisions to eighteen 
months after issuance of letters). 


Ch. 401: Clarifies provision relating 
to direct payment by debtor to deceased 
creditor’s distributee or creditor to make 
it apply only where debt does not exceed 
$500 (former provision could have been 
interpreted to permit payment of that 
portion of larger debt). 


Ch. 413: Changes to 15 years period 
after which recitals of heirship in convey- 
ances are deemed presumptive thereof, 
provided that as to any instrument more 
than 14 but less than 19 years old on 
Sept. 1, 1953 (effective date of law) pre- 
sumption will be effective only after ex- 
piration of year therefrom. 


Ch. 422: Permits surrogate to appoint 
depository jointly with guardian in dis- 
pensing with bond where infant’s proper- 
ty does not exceed $10,000. 


Ch. 532: Clarifies provisions respect- 
ing proof of service of subpoena, cita- 
tion or other process from Surrogate’s 
Court. 


Ch. 568: Extends to April 1, 1957, 
fiduciaries’ powers to waive, modify and 
extend mortgages. 


Ch. 628: Exempts from rules against 
perpetuities, suspension of alienation and 
accumulation of income, retirement 
trusts for self-employed individuals and 
others which may be exempt under Feder- 
al laws from Federal income tax. Such 
trust, if declared irrevocable, may not 
be revoked on consent of all beneficiaries 
as provided in Sec. 23 of Personal 
Property Law. 


Ch. 643: Removes prohibition against 
foreign corporations’ solicitation of fidu- 
ciary business in this State. 


Ch. 648: Clarifies section dealing with 
service of process by publication in Sur- 
rogate’s Court proceedings. 


NorRTH CAROLINA 


H. B. 248: Authorizes clerk of superior 
court to appoint trustee in lieu of guar- 
dian for incompetent adult, such trustee 
to be subject to laws governing guar- 
dians. 
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PROPERTY 
IN 
CANADA 


The appointment of National 
Trust Company as ancil- 
lary administrator expe- 
dites the realization 
and transfer of 
American owned 
property in 
Canada. 


Enquiries Invited 


NATIONAL 
TRUST 
COMPANY 
LIMITED 


20 King Street East 
Toronto, Canada 
Montreal Hamilton Winnipeg 
Edmonton Vancouver Victoria 
Calgary 


Assets Under Administration 
$392,000,000 
Annual Report on Request 





: ae of 
Delawareans benefit 
from the merger of 
two of Delaware’s 
oldest banks — receive 
reliable, personalized 
banking and 


trust service. 





EQUITABLE SECURITY 
TRUST COMPANY 
Main office: 901 Market Street 


6 convenient offices 
Wilmington, Delaware 


Member Federal Deposit Insurance Corporation 
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H. B. 456: Dispenses with necessity of 
supervisory agency authorization of fidu- 
ciary investment in stock of building 
and loan association which is insured by 
Federal Savings and Loan Insurance 
Corp. 


NorTH DAKOTA 


H. B. 619: Permits out-of-state trust 
institutions to act as fiduciaries in this 
State on a reciprocal basis provided they 
comply with statute relating to filing of 
securities to qualfy as fiduciary. 


H. B. 752: Modified period of rule 
against perpetuities to eliminate gross 
period of 25 years from date of creation 
of suspension of power of alienation and 
to add 21 years to lives in being. 


H. B. 756: Raises limit on estates quali- 
fying for summary administration from 
$1,500 to $2,500. 


H. B. 758: Increases widow’s and chil- 
dren’s allowance out of decedent’s estate 
from $1,500 to $2,500. 


S. B. 34: Provides for court appoint- 
ment of trustee to execute mineral lease 
where contingent future interests are in- 
volved. 


S. B. 37: Extends personal represen- 
tative’s power with respect to oil and gas 
leases to include pooling or unitization 
of leased land. 


S. B. 84: Increases from $15,000 to 
$25,000 amount of estate which passes to 
surviving spouse where intestate decedent 
leaves no issue; and from $25,000 to 
$50,000 where there are no issue nor sur- 
viving parent of decedent. 


S. B. 94: Prohibits issuance of final 
decree of distribution without first ob- 
taining from State Tax Commissioner 
statement that all income taxes of de- 
cedent at time of death have been paid. 


S. B. 143-4: Authorize fiduciaries to 
register securities in name of nominee 
and dispense with inquiry into whether 
fiduciary is committing breach of trust. 


OREGON 


Ch. 258: Specifies notice requirements 
for court settlement of common trust 
fund accounts; includes publication as 
well as notice by mail to known bene- 
ficiaries. 


SouTH DAKOTA 
Ch. 303: Authorizes judge to require 
separate bond from each of two or more 
executors or administrators. 
TENNESSEE 
A common trust fund enabling act 
has been adopted. 
UTAH 


H. B. 19: Authorizes nominee regis- 
tration of securities by fiduciaries. 


H. B. 166: Provides that use of words 








“joint tenancy” or “with rights of sur. 
vivorship” or “and to the survivor of 


them” or similar words in grant of rea] 
estate shall declare a joint tenancy; sole 
owner may create joint tenancy by mak. 
ing transfer to himself and another. 


WEST VIRGINIA 


S. B. 15: Requires executor to file 
names and addresses of devisees and 
legatees under will;. formerly limited to 
heirs and distributees. 


S. B. 16: Raises from $50 to $1,000 
size of estate for which proceedings be. 
fore commissioner of accounts may be 
dispensed with. 


S. B. 17: Clarifies language relating to 
power to sell decedent’s real estate. 


Uniform Simultaneous Death Act and 
Uniform Principal and Income Act have 
been adopted. (H.B. 167 and 85.) 


A AA 


Legislation Reviewed by 
Louisiana Trustmen 


At a meeting of the Trust Committee 
of the Louisiana Bankers Association, 


held on March 9 in the Board Roomf 


of the Commercial National Bank in 


Shreveport, the recent Amendment No.f 


14 to the State Constitution was con- 
sidered and all were agreed that, at least 
for the time being, nothing further 
would be done to bring about any 
changes in this Amendment, the feeling 
being that the Amendment had removed 
the main obstacle in the trust laws of 
the State. (See article in this issue.) 


The Committee further felt that in- 
asmuch as more interest has arisen on 
the part of the lawyers and the law 
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schools as a result of Amendment No.f 


14, that the Louisiana Bankers Associa- 
tion should go on record as ready and 
willing to assist in developing any trust 
legislation that the Bar Association or 
the Law Schools may feel inclined to 
sponsor, so that when new legislation is 
proposed, it would have the support of 
all interested groups. 


After some discussion, the Committee F 


concluded that, inasmuch as the prob- 


lems vary in different localities. no uni | 
form fee schedule would be proposed.) 


Compensation could be determined at 
the time of establishing a trust. 


It was the unanimous opinion thal 


two meetings each year, spring and fall, 


should be held by the Trust Section. 


Errol E. Buckner, vice president and 
trust officer of the Commercial National 
Bank, is chairman of the Trust Com: 
mittee. 
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CURRENT LITERATURE NOTES 


Books 


Federal Income, Estate and Gift Tax 

Laws Correlated (11th ed.) 

WALTER E. BARTON. Tax Law Publishing 

Co. (1511 K St., N.W., Washington; 640 pp. 

$35) 

Brought together in this volume are the 
income, estate and gift tax sections of 
the Internal Revenue Code in effect dur- 
ing the years 1950, 1951 and 1952, to- 
gether with applicable amendments. 
Through parallel presentation of the pro- 
yisions the task of tracing the origin of 
aparticular section is greatly eased. With 
three other volumes embracing prior edi- 
tions (complete set $100) the current 
issue provides a forty-year legislative 
history of the Code. Well cross-referenced 
and indexed, the book is an extreme 
handy tool for the tax researcher. 


Tenth Annual Estate Planners Forum 


Consolidated Reporting Co. (303 Fourth Ave., 
New York; 44 pp. $1.75) 


Reproduced here are the proceedings of 


} the Forum sponsored annually by Solo- 


' mon Huber Associates. Three principal 
» papers were delivered, each followed by 
) discussion which has been transcribed. 
| The subjects and speakers: “Aspects of 


Guardianships — Expenses and Duties — 
Cases and Practice,” by Donald Mc- 
Manus, Law Assistant in the Surrogate’s 
Court of New York County; “Lifetime 
Gifts to Minors,” by Dwight Rogers, New 
York attorney; and “Drafting Problems 
— Powers in Trust — Trust of Infant’s 
Life Insurance Proceeds — Suggested 
Forms,” by Albert Mannheimer of the 
New York Bar. 


| Current Trends in State Legislation 


a eat RRR I hNNR k ctNToe 


Legislative Research Center, University of 
Michigan Law School, Ann Arbor (580 pp. 
$7.50) 

In this first of a projected series of 
volumes to deal with problems in statu- 
tory law, one study is of direct interest to 
fiduciaries and their counsel. Written by 
John Wilson Perry, it is a reappraisal of 
the statutory notice requirements in 
Probate and other judicial proceedings 
as a result of the U. S. Supreme Court 
decision in Mullane v. Central Hanover 
Bank & Trust Co., which invalidated the 
notice provisions of New York State’s 
common trust fund law. The case led 
to legislative revision not only in New 
York but has influenced statutory devel- 
opment in other jurisdictions in many 
aspects. The author’s conclusions on the 
effects of the Mullane Doctrine on juris- 
dictional notice requirements are worth 
Teading by all those concerned with the 
legislative process. 


Another pertinent study is that by 
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William H. Yager on New Jersey’s 
Statutory Trust Deposit. This law is de- 
signed to handle the problem raised when 
a person deposits his own money in trust 
for another. The observations on this 
legislative attempt are most illuminating. 


Speculative Merits of Common Stock 

Warrants 

SIDNEY FRIED. R. H. M. Associates, Inc., 

New York City 1. 68 pp. $2.00. 

The current fourth edition brings the 
author’s material up to 1951 by means 
of footnotes. Mr. Fried points out the 
salient features of this speculative medi- 
um, noting the pitfalls as well as the 
profit potential, and indicating methods 
of hedging to limit losses or assure some 
degree of gain. While this field is un- 
likely to have major interest for the 
professional investor, the ability to ap- 
praise realistically the merits of warrants 
which may come under fiduciary manage- 
ment can be useful. 


ARTICLES 


The Life Underwriter - Trustman 
Team 
THOBURN MILLS. Life Association News, 
March (11 W. 42nd St., New York; 35¢) 
This title might more properly have 
been the Estate Planning Quartet for, 
as the author points out, the underwriter- 
trust officer team has been joined by the 
attorney and accountant so that of the 
65 Life Insurance Trust and Estate Plan- 
ning Councils now in existence, 43 in- 
clude lawyers and 37 number accountants 
among their membership. This develop- 
ment has been accompanied by increas- 
ing emphasis by the institutions repre- 
sented on courses in estate planning 
through such means as LUTC, various 
trust schools and law school programs. 
Citing favorable comments on the co- 
operative movement, the writer describes 
three recent cases of collaborative effort. 


Previously Taxed Property and the 

Federal Estate Tax 

BORIS I. BITKER & JAMES B. FRANKEL. 

Tax Law Review, March (New York Univ., 

Washington Sq., New York 3; $2) 

Analysis of Section 812(c) of the In- 
ternal Revenue Code dealing with the 
estate tax deduction for property previ- 
ously taxed reveals need for thorough 
revision. If there is need for a statutory 
safeguard against two taxes in rapid 
succession (there are no studies to show 
the extent of the problem) the present 
provision does not furnish it because of, 
first, the requirement of identification, 
second, the necessity of reducing the 
traced property by a portion of the sec- 


ond estate’s deductions and, finally, the 
complete disqualification of property re- 
ceived from a spouse. On the other hand 
the existing law provides a loophole 
where the first transfer was taxed light- 
ly. The authors suggest a new statute in- 
corporating their views on the aforemen- 
tioned points. 


Renunciation as Taxable Gift 
EDWARD T. & SHEILA M. ROEHNER. Tax 


Law Review, supra. 

The authors take strong exception to 
the decision in the Hardenbergh case in 
which the Eighth Circuit Court of Ap- 
peals (certiorari denied by the Supreme 
Court) ruled that renunciation of an in- 
testate share in an estate constitutes 
a taxable gift. Asserting the uncon- 
stitutionality of this position, they also 
decry the urgings in some quarters to 
extend the principle of this case to re- 
nunciation by a legatee and the failure 
of a pretermitted heir to claim his statu- 
tory share. A plea is made for disregard- 
ing diversities of local law. 


Upon the Termination of Trusts and 
Estates 


JESSE R. FILLMAN. Tax Law Review, supra. 


Federal .income tax problems arise 
when the administration of an estate is 
concluded or a trust terminates. The 
author considers the operation of Sections 
161 and 162 of the Code and such ques- 
tions as when does an estate or trust 
terminate, to whom are capital gains 
taxable, how will the gain be treated in 
the hands of remaindermen, and how is 
the deduction under Section 23(ee) and 
117(b) computed. 


OTHER ARTICLES 


Inheritance and Testamentary Rights 
with Respect to Adopted Children, by 
Kenneth E. Worthing: Wisconsin Law 
Rev., Jan. (Madison, Wis.; $1) 


Tort Liability of Beneficiary of Spend- 
thrift Trust: Note, Dickinson Law Rev.,. 
March (Carlisle, Pa.; $2) 


Joint Tenancy — Simple or Subtle, by: 
Eugene P. Walsh: Journal of the 
C.L.U.’s, March (3924 Walnut St., Phila. 
delphia 4; $1.50) 


Multiple Accumulative Term Trusts;. 
by John O. Todd: Ibid. 


The North Carolina Spendthrift Trust 
Statute, by Gilbert T. Stephenson: No. 
Carolina Law Rev., Feb. (Chapel Hill,, 
N. C.; $1.25) 


The New Intestacy Law, by L. C.. 
Mather: Journal of the Institute of 
Bankers, March (Lombard St., E. C. 3, 
London, Eng.) 


Tenancy by the Entireties as a Tool in 
Estate Planning in Florida, by Kenneth 
L. Black: Univ. of Florida Law Review,,. 
March (Gainesville, Fla., $1.25) 
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WHERE THERE'S A WILL 


WILLIAM H. COLLINS, first president of 
General Baking Co., makers of Bond 
Bread, left his personal effects to his 
two children to be divided by the execu- 
tors in compliance with their wishes so 
far as practicable. A legacy of 200 shares 
of Socony-Vacuum Oil Co. stock to the 
YMCA of Montclair, N. J., was revoked 
by a codicil, the gift having been made 
during Mr. Collins’ lifetime. The residue 
of the estate was bequeathed to Mont- 
clair Trust Co. as trustee under an agree- 
ment executed on the same date as the 
will, to be disposed of in the same man- 
ner which is generally for the benefit of 
the children. The codicil reaffirms this 
transfer to the trust as amended on the 
date of the codicil. The son is named 
coexecutor with the trust company. 


EDWIN A. NICHOLAS, director of In- 
ternational Telephone and Telegraph 
Co.’s patent contract department and for- 
mer president of Farnsworth Radio and 
Television Corp., set up a trust for his 
wife “in an amount equal to the max- 
imum marital deduction which could be 
allowed under the Internal Revenue 
Code” less the value of any qualifying 
interests passing to her otherwise. Mrs. 
Nicholas is given the necessary entire 
income for life, the right to demand all 
or any part of the principal and a power 
to appoint by will to any person or her 
estate. In default of such appointment, 
the principal will be added to the trust 
of the residue which is likewise for her 
income benefit. 


Upon Mrs. Nicholas’ death, this second 
trust will be continued to pay the income 
to their daughter until she attains age 
45 at which time she will receive the prin- 
cipal. If the income from this trust is 
insufficient, together with other income 
of the beneficiary, for her reasonable 
comfort, welfare, education or mainten- 
ance, the trustee — Lincoln National 
Bank and Trust Co. of Fort Wayne, also 
named sole executor — is authorized to 
expend or pay over the necessary sums 
from principal. It is the testator’s de- 
sire that such payments be made, when 
practicable, from the marital deduction 
trust. The trustee is also authorized to 
use principal to pay the beneficiary’s 
expenses of last illness, funeral, burial 
and monument if the separate estate is 
insufficient. 


JAMES R. EDMUNDS, JR., past president 
of the American Institute of Architects 
and designer of all Johns Hopkins Hos- 
pital buildings during the past quarter 
century as well as other important public 
buildings in Maryland, placed his entire 
estate other than personal effects in 
trust with The Fidelity Trust Co. of 
Baltimore, which he named coexecutor 


with Mrs. Edmunds. She will receive the 
income for life, plus such amounts of 
principal as the trustee deems advisable 
or proper to provide for emergencies and 
her comfortable support and well-being, 
having regard for her other income and 
resources as they may be known to the 
trustee. Mr. Edmunds declared in his 
will that she is the primary object of 
his bounty and it was his wish that she 
be generously provided for without re. 
gard for conservation of principal for 
remaindermen; hence the trustee is to 
construe this power liberally and resolve 
any conflict of interest in her favor. 


After Mrs. Edmund’s death, the trust 
fund is to be divided into shares for their 
three children (the issue of any pre. 
deceased one to take his or her share), 
The two sons will receive their portions 
outright while that for the daughter will 
be held in trust to pay her the income 
for life, except that after age 35 she 
may withdraw all or any part of the fund, 
Any unwithdrawn portion will pass as 
she appoints by will. 


The executors are directed to do what- 
ever is necessary to carry out any part- 
nership agreement providing for the dis. 
position of Mr. Edmunds’ interest. 


Dr. WILDER D. BANCROFT, former presi- 
dent of the American Chemical Society 
and for more than 30 years professor of 
chemistry at Cornell University, set up a 
trust of his entire estate, other than his 
residence, for the benefit of his wife, 
also a Cornell professor. Since she pre- 
deceased him (by eleven years) the al- 
ternative provisions of the will take 
effect. These dispose of items of person- 
alty or the proceeds thereof among five 
named children, a daughter being given 
the discretion to determine the propriety 
of sale and the method of distribution. 
The children share equally in the residue, 
which the pioneer researcher in colloid 
chemistry declared to include any prop- 
erty which he had power to dispose of 
under any other will, specifically that 
of his father. 


In respect of investment powers, the 
will, executed in 1939, foreshadowed a 
trend of liberality by authorizing the 
trustees a son and Tompkins County 
Trust Co. of Ithaca, who were also desig- 
nated as executors — to invest in “stocks, 
bonds, mortgages, shares of investment 
trusts, or other types of investments 
(whether or not legal for trust funds). 
Dr. Bancroft declared that the trust com- 


pany is entitled to full statutory com- | 
missions as though it were sole executor } 


and trustee. The son is to receive one- 
half of the statutory rate if the gross 
estate is less than $100,000; full rate 
if over that amount, not yet determined. 
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INCOME TAX 


Fees and costs for refund of estate 
tax by transferee deductible. Taxpayer’s 
father created trust naming his wife as 
life tenant. Upon mother’s death after 
death of father, taxpayer became entitled 
to trust property. Commissioner of In- 
ternal Revenue determined that property 
was includible in father’s estate and 
assessed estate tax deficiency against 
taxpayer as transferee. Taxpayer paid 
deficiency and brought suit for refund, 
which court granted. Taxpayer deducted 
attorney’s fees and expenses paid in 
connection with suit on his income tax 


| return. Commissioner allowed deduction 


only of proportionate part of fees and 
expenses attributable to interest re- 
ceived on refund. Taxpayer paid defici- 
ency and after his death, trustee under 
his will brought suit for refund. 


HELD: Refund granted. When estate 
tax deficiency was assessed, taxpayer’s 
title had become absolute. Estate tax was 
not assessed against any contingent 
interest he had when his father died, 
but against trust fund of which he was 
transferee. Trust fund fulfilled statutory 
requirement, “property held for the pro- 
duction of income,” and attorney’s fees 
were directly and proximately related 
to conservation of such property. North- 
ern Trust Co. v. Campbell, U.S.D.C., No. 
Dist. Ill., March 11, 1953. 


Alimony payments to wife during in- 
terlocutory divorce period not income to 


in monthly payments. Commissioner de- 


| termined that this amount constituted 
| taxable income to her and assessed defi- 


ciency, 


HELD: Commissioner is _ overruled. 


| Under local (Colorado) law, parties are 


considered man and wife during interlo- 


|cutory period. Thus, alimony payments 


during that period are not income to wife. 


‘| (Cf. Eccles case, reported last month.) 
| Evans v. Comm., 19 T.C. No. 126. 


Profit from sale of assets of corpora- 
tion after liquidation by sole stockhold- 
er’s estate not taxable to corporation. 
Decedent was sole owner of stock of 
corporation which was liquidated after 
his death and assets transferred to his 


May 1953 


FEDERAL TAX NOTES 


SAMUEL J. FOOSANER 
Tax Attorney, Newark, New Jersey 


executor. Executor immediately entered 
into negotiations with prospective pur- 
chaser to raise funds with which to pay 
estate and inheritance taxes. After trans- 
action was completed, Commissioner de- 
termined that corporation derived profit 
from sale of assets and assessed defici- 
ency against executor as_ transferee. 
Executor paid deficiency and brought 
suit for refund. 

HELD: Refund granted. Sale of assets 
of corporation had not only been made 
by corporate executor but entire trans- 
action had been conceived and planned 
by its officers after liquidation had been 
completed. Inclusion of gain from sale 
in corporation’s income was erroneous. 
St. Louis Union Trust Co. v. Finnegan, 
U.S.D.C., 1st Dist., Mo., March 17, 1953. 


Multiple trusts held created. Decedent’s 
will provided that portion of his residu- 
ary estate should be used to create a 
trust for benefit of his son and son’s 
three children. Trust corpus was to be 
divided into four equal parts and in- 
come therefrom paid to beneficiaries for 
life. Upon death of each beneficiary, 
part so set aside for such beneficiary 
was to be paid to beneficiary’s children. 
For year 1948 total income was reported 
as that of one trust. During 1950 trustees 
filed claim for refund on theory that 
income should have been taxed on basis 
of four separate trusts. 


HELD: Refund granted. Will provided 
in clear and definite language that prin- 
cipal was to be divided into separate 
shares for named beneficiaries and in- 
come from each share paid to respective 
beneficiary. This was plain indication 
that testator intended to create separate 
trusts. Fact that trustees had theretofore 
administered funds as one trust was 
immaterial. McHarg v. Fitzpatrick, 
U.S.D.C., Dist. Conn., March 16, 1953. 


ESTATE TAX 


Transfer prior to October 7, 1949, not 
included in decedent’s estate where re- 
versionary interest arose by operation of 
law. In 1931 decedent executed two trusts 
in consideration of and in restitution for 
certain stock previously transferred ‘to 
him by his wife and children, at his re- 
quest. Income from one-third of each 
trust was to be paid to wife for life. 
Upon her death trustee was to distribute 


such part in such manner as wife might 
appoint by her will. In default of ap- 
pointment, distribution was to be made 
to such persons as would be entitled 
thereto under intestate laws of Penn- 
sylvania. Wife relinquished power of 
appointment in 1943. Decedent died in 
1945. Commissioner at first included full 
value of remainder interest in decedent’s 
estate and subsequently reduced this to 
one-third. Tax Court held that transfer 
was not taxable as to that part which 
was made for valuable consideration. 
As to excess, Court found that reversion- 
ary interest arose by operation of law 
and not by express terms, and according- 
ly transfer ‘was not includible in estate. 


HELD: Affirmed. Case was governed 
by Sec. 7(2) of the Technical Changes 
Act of 1949, that “interest in property of 
which the decedent made a transfer, on 
or before October 7, 1949 intended to 
take effect in possession or enjoyment 
at or after his death shall not be included 
in his gross estate ... unless the dece- 
dent has retained a reversionary inter- 
est in the property, arising by the 
express terms of the instrument of trans- 
fer, and not by operation of law..... 


' Here, possibility of trust property revert- 


ing to decedent arose by operation of 
Pennsylvania intestate law. Comm. v. 
Estate of Marshall, U.S.C.A.-3, April 10, 
1953. 


Valuation of trust for term of years 
or for life. Decedent, who died Aug. 2, 
1946, created a trust on Dec. 27, 1940, 
for ten years. Trust fund was to be 
divided into three equal parts for his 
three nephews who were made trustees 
and income beneficiaries. Upon death of 
nephew or on Dec. 27, 1950, trust was 
to terminate as to that part. Trust could 
also be terminated during life of grantor 
by joint action of trustees, provided 
grantor gave his consent. If nephew 
was alive at termination of trust as to 
his part, principal of trust was to be 
paid over to him. At time of his death, 
decedent was incompetent. Commissioner 
included trust corpus in decedent’s estate, 
less unexpired portion of term of years 
during which nephews were absolutely 
entitled to income. On this basis amount 
included in estate was $144,652. 


HELD: Only $59,106 includible in de- 
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cedent’s estate. Although beneficiaries 
were not in terms given life estates, 
they evidently had at least its equiva- 
lent, for there was no contingency under 
which they could receive smaller estate. 
If they died prior to expiration of ten 
year period, they would have enjoyed a 
life estate; if they survived ten year 
period or trust was terminated earlier, 
they would receive principal. Since this 
would include right to enjoy income for 
life, they at least had life estate at 
time of decedent’s death. Consequently, 
amount to be included in estate is value 
of principal less actuarial value of life 
estate for three nephews. Estate of 
Inman v. Comm., U.S.C.A.-2, April 6, 
1953. 


Payment from pension trust fund to 
widow of deceased employee not includi- 
ble in employee’s estate. Taxpayer’s de- 
ceased husband was employee-beneficiary 
under non-contributory pension trust 
plan which provided that in event of 
employee’s death prior to receiving 
funds due him under agreement, undis- 
tributed principal and income would be 
paid over to his widow and descendants 
in such portions as employee appointed 
by will. Commissioner assessed estate 
tax deficiency on payments received by 
widow. 


HELD: Refund granted. Amount was 
not includible in decedent’s estate under 
Section 811(c) or 811(d), since those 
sections impose taxes only on transfers 
by decedent. Nor was it includible under 
Sec. 811(f), for power of appointment 
provided for by trust instrument was of 
limited type exempt from taxation. Han- 
ner v. Glenn, U.S.D.C., W. Dist. of Ky., 
March 11, 1953. 


Valuation of life interest in trust 
where life expectancy is less than that 
shown by tables. Residue of decedent’s 
estate was to be held in trust to pay 
stated sums annually to three individuals 
for life and to charitable or religious 
organizations. One individual died in the 
same year as did decedent, after more 
than 30 operations. In determining 


amount deductible for charitable and 
religious purposes, executor used com- 
bined experience Table of Mortality 
in evaluating interests of two surviving 
individuals but not for the other. Com- 
missioner used such tables for all three 
beneficiaries and assessed deficiency. 


HELD: Commissioner erred as to first 
beneficiary. Amount of charitable re- 
mainder to be deducted depended upon 
correct valuation of life interests. While 
mortality tables are frequently used, 
their use must give way to proven facts 
which show lower life expectancy. Here, 
two specialists in internal medicine 
testified that deceased beneficiary’s life 
expectancy was six months to year. Ac- 
cordingly, her life expectancy at time 
of decedent’s death was not more than 
one year and Commissioner erred in 
using mortality tables. Estate of Douglas 
v. Comm., T.C. Memo, March 31, 1953. 


BUREAU RULINGS 


Filing of form 712. Bureau regulations, 
promulgated pursuant to Section 821 of 
the Internal Revenue Code, provide for 
filing supplemental documents with the 
Federal estate tax return, Form 706, 
which must be filed in duplicate. These 
regulations provide that supplemental 
documents, other than a will where dece- 
dent dies testate, may be filed in dupli- 
cate where executor desires to submit 
such documents with return in explana- 
tion thereof. However, there is no spe- 
cific requirement in regulations for filing 
duplicate copies of Life Insurance State- 
ment, Form 712. The Bureau has ruled, 
therefore, that it will impose no re- 
quirement that Form 712 be filed in 
duplicate. I.R.B. 1953-7, page 11. 


Life insurance purchased out of com- 
munity property. Married man domiciled 
in Louisiana or Texas, who purchases 
insurance policy on his life in favor of 
beneficiary other than his estate, and 
pays premiums thereon with community 


funds, possesses incidents of ownership’ 


in policy in his own right as to one-half 
of policy proceeds, and as agent of wife 
as to remaining half. Upon death of hus- 
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band, one-half of policy proceeds js A 
includible in his gross estate for estate 

tax purposes, under Section 811(g)(2) of 
Internal Revenue Code; and remaining 
one-half, in which he had incidents of§ tion: 
ownership as agent for his wife, becomes§ Beq 
absolute gift for Federal gift tax pur- I 
poses, when proceeds are paid to third. 
party beneficiary upon death of insured, 
In event wife predeceases husband, one- 
half of cash surrender value of policy 
is includible in her gross estate as her 
interest in a community asset or as 
revocable transfer under Section 811(d) 
of the Code. I.R.B. 1953-7, page 8. 
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Effect upon employees’ trusts of trans. 
actions with employer and _ borrowing 
funds to purchase investments. Bureau 
has issued ruling as to factors to be 
considered in determining qualification 
of stock bonus, pension or profit-sharing 
trust under Section 165(a) of Internal 
Revenue Code, where trust: (1) borrows 
capital, (2) invests in securities of, or 
enters into transactions with employer 
by which it was established and from 
which it has received or does receive 
contributions, or with entity closely re- 
lated to that employer. 


Borrowing of funds by trust would 
not disqualify plan as one for the ex- 
clusive benefit of employees unless it is 
shown that borrowing is undertaken for 
purpose of benefiting employer as, for 
example, borrowing in order to furnish 
capital or property for use in employer’s 
business at a time when employer’s finan- 
cial condition is such that it is unable 
to borrow money. 


Where investments and transactions 
referred to in (2) above yield returns to 
trust higher than normally expected and 
result, in effect, in contributions to trust 
in excess of applicable limitations im- 
posed under Section 23(p) of Internal 
Revenue Code, neither plan nor trust is 
disqualified for that reason under Sec-fsentati 
tion 165(a) of Code. However, amounts vice of 
paid to trust, with respect to such in- | tative 
vestments or transactions by employetfand inc 
or an entity closely related to that em-f Nation 
ployer, to extent that they exceed appli-f service 
cable limitations imposed by Section json ap 
23(p), should be disallowed as deduc-fhis pr 
tions under other sections of Code, iffjtrust, 
they are found not to be bona fide but}/trouble 
to be part of device to circumvent limi heritar 
tations imposed by Section 23(p). Rev. jother | 
Rul. 46, I.R.B. 1953-7, 7. custom 
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Service 


L. BURWELL GUNN, vice president andl) Man 
director of State-Planters Bank andjmende: 
Trust Co., Richmond, addressed thejWere e¢ 
students of the Bar Association, Schooljepres 
of Law, Washington and Lee University} Ponde 
on May ist. Speaking on “Accent thefiVice an 
Positive,” Mr. Gunn discussed some prac}enterir 
tical considerations in preparing wills. i 
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ing FASSETS — Administration — Restric- 

. of f tions on Sale of Stock Attach to 

mes | Bequest 

Jur- Massachusetts—Supreme Judicial Court 

ird- Boston Safe Deposit and Trust Co. v. North 

red Attleborough Chapter of American Red Cross, 
j 1953 A. S. 323; April 2, 1953. 

yne- 


liey J Stock was bequeathed in equal shares 
her @to certain officers of the issuing corpora- 
aston. The articles of organization of the 
(d) §orporation provided that no sale, pledge 
ot transfer of the stock should be valid 
wless it was first offered to the corpora- 
iNS- Bion at par and refused by it. This re- 
sriction was printed on the stock certi- 
feates. 


HELD: While the restriction did not 
pevent the passing of the title to the 
aecutors, it did apply to any transfer 
by them in the same manner that it ap- 
jlied to the testatrix while she was liv- 
ing Hence they could not distribute it 
without first offering it to the cor- 
poration. If the corporation accepted it, 
the proceeds would be distributed to the 
legatees in the same proportions as their 
original bequests. The legal title to the 
uld § stock vested in the executors even though 
ex-Bit was specifically bequeathed. 
| is Costs were awarded to the corporation 
for out of the general assets of the estate. 


for 
ish BAR RELATIONS — Sale of “Pure 


sy’s Trust Service” Held Unauthorized 
Practice of Law 





an- 
ble 






Colorado—Supreme Court 
People of the State of Colorado ex rel Dunbar, 
Attorney General v. D. W. Schmitt, et al., 251 
P, (2d) 915. 







ons 
; to 






Original proceeding by the attorney 
general charging respondent with un- 
authorized practice of law. Matter re- 
im-F ferred to Honorable Haslett P. Burke, 
‘former Supreme Court judge, as referee. 
Respondent Schmitt was the local repre- 
ec-F sentative of the National Pure Trust Ser- 
i vice of Chicago. As such local represen- 
in- stative he contacted a number of people 
yer} and induced them to enlist the services of 
m-f National Pure Trust Service. In this 
pli-P)service it was recommended that the per- 
ionf'son approached create a trust of all of 
ue: shis property. The benefits of such a 

if ar including avoidance of probate 
butfitrouble and expense, avoidance of in- 
mi- jheritance, estate and income taxes and 
eV. jother benefits were pointed out to the 
customer by the respondent and were the 
Principal inducement for the use of the 
Service by the respondent. 



















andj} Many such trust agreements as recom- 
undjMmended by National Pure Trust Service 
thejwere entered into by customers on the 
ool epresentations and inducements of re- 
ityjSPondent and National Pure Trust Ser- 
thefVice and respondent collected fees for the 
acjentering into of such agreements. Re- 
ls. P 
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RECENT FIDUCIARY DECISIONS 


spondent was not licensed to practice 
law in the State of Colorado. The referee 
found that the respondent was engaged 
in the unauthorized practice of law. 


HELD: The transcript of evidence be- 
fore the referee and exhibits introduced 
contain ample competent evidence to sup- 
port the findings that the respondent was 
engaged in the unauthorized practice of 
law. Respondent was found guilty of con- 
tempt of the court and fined $500. 


CLarms — Assignments of Trust In- 
come and Principal by Beneficiary 
— Rights of Children and Divorced 
Wife of Beneficiary to Income 


Washington—Supreme Court 


Seattle-First National Bank v. Crosby, 142 
Wash. Dec. 215. 


Testatrix provided by will for a trust 
for the benefit of William Crosby if he 
were under 35 years of age upon the 
distribution of her estate. Crosby was 21 
when the testatrix died in 1940. Accord- 
ingly, his $129,000 share of the estate 
went into a trust to pay him such part 
of the dividends and income as may be 
necessary or required for his education, 
support and maintenance, and to dis- 
tribute to him the unused income and 
principal when he attains 35. If he dies 
before attaining 35, the undistributed 
income and principal are to go to his 
heirs at law. Crosby will be 35 on June 
10, 1953. 


After the death of the testatrix, Crosby 
married, and a son and a daughter were 
born of the marriage. The trustee, in de- 
termining the amounts necessary for the 






support of Crosby, has taken into con- 
sideration, not only his needs, but the 
needs of his family as well. In 1949 
Crosby and his wife entered into a 
property settlement agreement incident 
to a divorce action, which provides that 
as security for the monthly payments 
he shall assign all payments made by the 
trustee to which he is entitled up to a 
certain amount, and further, that he 
assign to Mrs. Crosby and their two 
children certain portions of his interest 
in the trust corpus. This agreement was 
incorporated in an interlocutory decree 
of divorce. Executed copies of the as- 
signment were served upon the trustee. 


In 1950, the trustee brought this action 
for a declaratory judgment determining 
whether it had the duty or the right to 
comply with the assignments. 


HELD: The trust is one for support 
from income only, and the beneficiary has 
no interest in the income which he can 
assign. Except for the assignments, 
Crosby will acquire complete ownership 
of the principal and accumulated income 
when and if he attains age 35. Prior to 
that time, his interest is a vested re- 
mainder, subject to defeasance if he dies 
before then, and is freely alienable, unless 
the testatrix placed valid restrains upon 
his right to alienate. The will contains 
no express spendthrift provision, nor is 
such a provision implicit in the will. It 
is as reasonable to conclude that testatrix 
provided for distribution of principal at 
age 35 because she wanted the beneficiary 
to have adequate income until he reached 
an age of greater earning capacity, as it 
is to say that she intended to protect 
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him from dissipating his estate before 
reaching an age commonly regarded as 
mature. The vesting of estates and the 
right to alienate property are favored in 
law. The trustee is required to comply 
with the assignments of principal and 
accumulations on June 10, 1953, if Crosby 
be then living. 


The will clearly indicates that the 
testatrix contemplated that Crosby might 
marry and have children. Regardless 
of the divorce, the children are part 
of his family and entitled to reasonable 
maintenance from trust income, with or 
without Crosby’s consent. Such payments 
may be made directly for the children’s 
benefit if the trustee, in its discretion, 
deems such course to be for their best 
interests. The divorced wife is not in a 
position to claim support from trust in- 
come. Under the property settlement 
agreement she has relinquished all of 
her marital property rights, and rele- 
gated herself to the position of a creditor. 
Under these circumstances, the trustee 
does not have the right to make pay- 
ments from trust income for the support 
of the divorced wife, because the children 
have a contingent interest in the undis- 
tributed income, given them by the terms 
of the will itself. 


COMPENSATION — State Tax on Ex- 
ecutor’s Commissions — Off-set of 
Debt Owed by Decedent to Corpo- 
ration Controlled by Him 


Maryland—Court of Appeals 


Ex Parte Garey — In re Raskob’s Estate, 95 
A. (2d) 298. 


At the time of his death the decedent 
owned 83.5% and his family the rest 
of the stock in a family corporation. He 
also was indebted to this corporation in 









estates or corporations. 
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the amount of $3,100,000. In the liquida- 
tion of the corporation, the executor re- 
ceived the estate’s pro rata share of the 
corporation’s securities and of its net 
cash and receivables. The estate’s share 
of such net cash and receivables amount- 
ed to $2,743,994. In the settlement be- 
tween the corporation and the executor, 
the estate’s indebtedness of $3,100,000 
was set off against its share of such net 
cash and receivables resulting in a net 
payment to the Corporation of $356,006. 


In his account the executor included 
the estate’s share of the securities, net 
cash and receivables. This resulted in a 
tax payable to the State of Maryland on 
his commissions in the amount of $23,448. 
The executor filed an ex parte proceeding 
in the Orphans’ Court requesting that 
he be allowed to correct his account by 
reducing the tax on commissions to 
$17,244, the difference being the tax on 
the $3,100,000 owed by the estate to the 
Corporation. The Orphans’ Court refused 
to allow this reduction. 


HELD: Under Sec. 143 of Art. 81 of 
the Maryland Code (1951 Ed.) all com- 
missions allowed to executors, whether 
waived or not, are subject to tax at 
the rate of 1% on the first $20,000 of 
the estate and 1/5 of 1% on the balance. 
Under Sec. 5 of Art. 93 of the Maryland 
Code (1951 Ed.) an executor’s commis- 
sions are computed at specified maximum 
rates on “the estate.’”’ Under the Mary- 
land practice these commissions are al- 
lowed on the gross value of the estate. 


Sec. 143 of Art. 81 contemplates a tax 
on the full maximum allowable com- 
missions measured by the entire estate. 
The decedent’s indebtedness to the Cor- 

















Copyright 1953 Cartoons-of-the-Month 
“T knew all along the boss was 


~ 9%? 


hiring too many relatives! 


poration had a direct bearing on th 
value of the decedent’s stock. The de 
cedent, and after his death, his estate 
had the power to control the method o 
liquidation of the family corporation, and 
under these circumstances, there was n 
reason to disregard the corporate entity, 


The New York cases which permit aj 
off-set such as was here involved, ar 
distinguishable, as the New York statuts 
relating to executor’s commissions fixe 


them with reference to “receiving anj 


paying out all sums.” 


COMPENSATION — Testamentary 
Provision Fixing Maximum Doe 
Not Set Minimum 


North Carolina—Supreme Court 


Wachovia Bank and Trust Co. v. Waddell, 23 
N. C. 342. 


The testator’s will contained the fo 
lowing provision relating to the compe? 
sation of the executor and trustee: “M 
Executor and Trustee is not to receiv 
more than (2%%), two and one hal 
per cent on receipts, nor more thal 
(214%2%), two and one half per cent © 
disbursements.” 


Upon the filing of its final account th 
executor claimed the full commissions a} 
lowable. Beneficiaries objected. The Cler 
of the Superior Court approved the a 
count as filed and the Judge affirme 
the Clerk on appeal. One of the bene 
ficiaries appealed. 


HELD: The Judge and Clerk appat 
ently decided the case under the error 
eous conclusion that the executor wa 
entitled as a matter of law to the ma 
imum commissions. The effect of the wil 


was simply to make the maxim commi, 
sions allowable by law two and one half 


per cent (24%%) instead of five per cel 
(5%), and it was the duty of the Cler' 
to fix the commissions within the mas 
imum amount of two and one half pe 
cent (2%%) after considering the tim 
responsibility, trouble and skill involve 
in the management of the estate. T 
cause is remanded to enable the Clerk t 
fix the commissions on that basis. 
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DISTRIBUTION — Equitable Relief 
From Decree Making Erroneous 
Distribution 

California—District Court of Appeal 

Cardozo v. Bank of America N.T.&S.A., 116 

A.C.A. 925 (Mar. 24, 1953). 

Mary Cardozo’s husband, Jorge, died 
in 1938. His will named Mary as execu- 
trix and gave her a life estate in all his 
property with full power to sell or 
apend, with the remainder over to 
plaintiff John Cardozo, his nephew, re- 
siding in the Azores. The petition for 
probate signed by Mary stated that she 
did not know plaintiff’s address, although 
she had written to him some two weeks 
before. Notice of the hearing was there- 
the tore mailed to the plaintiff at the county 
> de seat. 


state On the same day, February 24, 1938, 
od off that petition was signed Mary sent plain- 
, and tif a letter telling him Jorge had left 
as nim awill giving her a life estate and dividing 
ntity— the remainder into two parts, one for 
John and one for Mary’s family, and in 
it a May again wrote to plaintiff to the 
oe same effect. These statements were er- 
atut 


roneous but were apparently made inno- 


fixe cently by Mary who was illiterate. 


ang 
Petition for distribution was filed in 


j August, 1938, praying that the estate be 
» distributed to Mary. Decree of distribu- 


tare tion was entered in October. Mary died 
Doe in 1948. 
In this action plaintiff sought a decree 
a that Mary’s executor was holding the 
: property of Jorge’s estate in trust for 
plaintiff. 
fo! HELD: Although Mary acted without 
“aa | actual intent to defraud, she was guilty 
a | of constructive fraud by filing her er- 
a | roneous petition for distribution and 
wn failing to advise him of pendency of the 
|) probate, particularly where such failure 
t@ | resulted in advantage to the executrix. 
Decree for defendant reversed. 
t the 


s af, DustrrBUTION — Husband Convict- 
lerf} ed of Manslaughter Not Barred 
» af. From Wife’s Estate 


rmeé Connecticut—Supreme Court of Errors 
ente Bird v. James G. Plunkett, 139 Conn. 491. 


| The defendant, who shot and killed his 
par}, Wife, was convicted of manslaughter. 
rom) Section 7062 of the General Statutes 
wal) Provides that persons adjudged guilty 
maf) Of murder in the first or second degree 
wi} May not inherit through intestacy or 
miq} Under the will of the person murdered. 
half} The heirs of the murdered wife brought 
cet} this action for a declaratory judgment 
ler} to determine whether the entire estate of 
nay) the wife should be distributed to the de- 
pi fendant as sole legatee under her will. 
imqj A demurrer filed by the defendant to the 
lvel§ Complaint was sustained by the trial 
The court. 


ki HELD: Affirmed. The court cannot 
lawfully say that title does not descend 


. 
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when the statute says that it shall de- 
scend. To disregard the statutes of de- 
scent would result in adding a punish- 
ment for the crime not provided by the 
legislature and partaking of attainer and 
forfeiture. Courts have no concern with 
the policy of legislation and cannot en- 
graft upon the statutes of descent an ex- 
ception to bar one who feloniously killed 
his benefactor. Section 7062 is strictly 
construed as a penal statute and its pro- 
hibition extends no further than the 
crimes named. The maxim that one should 
not be permitted to profit by his own 
wrong in itself is insufficient upon the 
facts to entitle the plaintiffs to equitable 
relief. 


DISTRIBUTION — Second Adoption 
Void Where No Notice to Dece- 
dent, First Adopting Parent 


Oregon—Supreme Court 
Damskov v. Meyers, decided March 4, 1953. 


Plaintiff filed a petition seeking to be 
adjudged the intestate decedent’s daugh- 
ter and sole heir. In 1919, pursuant to 
adoption proceedings, plaintiff was de- 
creed to be the daughter of the decedent 
and his wife. Subsequently they were di- 
vorced and decedent never remarried. In 
1931, a second adoption proceeding was 
attempted wherein plaintiff’s natural 
father and his second wife became her 
adoptive parents. 


The legality of this second adoption is 
contested by the plaintiff. The record 
showed that the first adoptive mother, 
former wife of decedent, gave her writ- 
ten consent to the second alleged adop- 
tion, but there was a failure to obtain a 
formal consent from the decedent. The 
defendants claim that this irregularity 
was corrected by serving the decedent 


with a published citation pursuant to 
which a decree of adoption was entered. 


The trial court held that the second 
adoption proceeding was ineffective under 
the statutes, holding that constructive 
service by publication of summons upon 
decedent was not sufficient to permit the 
adoption. Personal service could have 
been had upon him and therefore the 
second adoption was void. 


HELD: Affirmed. Plaintiff was the 
legal daughter of decedent. 


INVESTMENT POWERS Common 
Stock Received by Trustee in Ex- 
change for Preferred Stock Must 
be Converted into Proper Trust In- 
vestments 


New Jersey—Superior Court 
Plainfield Trust Co. v. Bowlby, 95 A. (2d) 429. 


Decedent, who died March 2, 1923, 
created a testamentary trust with 1,000 
shares of first preferred Westinghouse 
Electric and Manufacturing Co. stock for 
benefit of wife and children. On May 21, 
1923, trustee received 100 shares of com- 
mon stock as stock dividend, and in ac- 
cordance with Chancery Court decree, 
distributed 72 shares to life beneficiaries 
and retained 28. 


On April 11, 1945, corporation changed 
its name to Westinghouse Electric and 
issued to trustee 4,000 shares at 7% pre- 
ferred in exchange for the 1,000 shares 
then held by trustee. Company also voted 
3-for-1 split of common stock and trustee 
received 76 shares of common in ex- 
change for its 28 shares. 


On Dec. 10, 1946, Company issued to 
trustee 1,000 shares of 342% preferred 
stock and 2,000 shares of common stock 
in exchange for its 4,000 shares of 7% 
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preferred stock. On Jan. 6, 1950, Com- 
pany redeemed the 1,000 shares of 3%% 
preferred stock at $104 per share. Trus- 
tee sought assistance of Court to deter- 
mine whether it might legally retain the 
2,076 shares of common stock or whether 
such stock should be sold and proceeds 
reinvested in accordance with New Jer- 
sey laws governing trust funds. 


HELD: Where will contains no direc- 
tions as to investments, the statute (N. J. 
S. 3-A:15-1, N. J. S. A.) describes se- 
curities in which a fiduciary may invest 
funds entrusted to it. Here, original se- 
curity was redeemed, and non-legal se- 
curity (common stock) received in ex- 
change should be sold and proceeds 
invested in securities allowed by law, 
including limited legal investments to 
extent permitted by Prudent Man Invest- 
ment Statute. 


JOINT WILLS — Instrument Making 
Separate Disposition of Property of 
Each Testator Held Entitled to 
Probate 


Tennessee—Supreme Court 
Buchanon v. Willis, 255 S.W. (2d) 8. 


In 1936 a husband and wife executed 
a joint will, providing that upon the 
death of one of them all of the real estate 
owned by such decedent should be held 
by the survivor for his or her natural 
life, and giving the survivor absolute 
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ownership of all personalty owned by the 
spouse first dying. The will contained a 
complete disposition of all of the property 
of the spouses upon the death of the 
survivor, most of it going to the nearest 
local church of a certain faith. In an 
action for declaratory judgment to con- 
strue the will the trial court held that 
the instrument was the valid will of each 
spouse, and that the ultimate disposition 
to the church was not too indefinite. 


HELD: Affirmed. Joint wills are valid 
if each testator makes a separate dis- 
position of his estate. In the present case 
each testator gave the survivor all of 
personal property, and each gave the 
survivor a life estate in all real estate 
owned at the time of death by the one 
first dying. Consequently each spouse 
made a separate disposition of his or her 
property, to take effect immediately upon 
death. The testators did not attempt to 
postpone the vesting of title until the 
death of the survivor, so that there is 
no reason that the instrument cannot 
be probated upon the death of each spouse 
as the valid will of each. 


Most of the real estate owned by the 
spouses was owned in tenancy by the 
entirety. Hence the survivor of them 
owned the property in fee simple, and 
the instrument would not be effective up- 
on such property upon the death of the 
first to die, but could dispose of it upon 
the death of the survivor. 


JURISDICTION — Federal Court May 
Try Will Contest on Grounds of 
Diversity 
United States—District Court, E.D., Mo., S.E.D. 

Sieland v. Hamel, 13 F.R.D. 


Plaintiffs filed suit in state court to 
cancel a will. Defendants removed to the 
Federal District Court on the ground of 
diversity. Plaintiffs moved to remand. 


HELD: Motion to remand overruled. 
While the United States Supreme Court 
has held that a court of equity is without 
jurisdiction to try a will contest if the 
laws of the state where the will is pro- 


bated lodge a will contest in a court 
other than one of general jurisdiction, 
this distinction is no longer indulged in 
under the new Federal Rules which have 
abolished the forms of action. The ad. 
ministrator was a resident of the same 
state as plaintiffs and diversity would 
not have existed if he had been a neces. 
sary party. However, under Missourj 
law the administrator has no interest in 
the subject matter of such a suit, even 
to the extent of being a nominal party, 

Reported by Missouri Legal Editor 


LIFE TENANT & REMAINDERMAN — 
Allocation of Capital Gains Tax — 
Tax Clause Construed 


Illinois—Supreme Court 
United States Trust Co. v. Jones, 414 IIl. 265, 


An inter vivos trust was created in 
1916 by a settlor, now deceased, for the 
benefit of his five children and their 
issue, and his brother’s issue and Prince. 
ton University as contingent remainder. 
men. The trustee sold trust property in 
1948 at a gain of $300,000 and brought 
an action for instruction as to whether 
the federal capital gains tax should be 
charged against income or principal. The 
trust instrument provided that the trus- 
tee was to pay out of trust income “all 
taxes, assessments or other governmental 
charges ... because or in respect of any 
part of the principal . .. or the in 
come ...” The trial court ruled that the 
capital gains tax should be charged 
against income. The Appellate Court af.- 
firmed. 


HELD: Reversed. Unless explicit trust 
language directs otherwise, taxes levied 
on account of capital gain are payable 
out of capital. In this case the trust 
agreement should not be given a literal 
interpretation, because that would sub- 
vert the intention of the settlor. It is not 
unreasonable to construe the settlor’s 
language as meaning that ordinary prop- 
erty taxes and ordinary income taxes 
arising from the principal are to be paid 
out of income and capital gains taxes 
out of principal, since the overriding 
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rpose of the settlor was to presently 
jenefit his children, and since the revenue 
yws clearly distinguish between ordinary 
gin and capital gain. 


It is significant that payment of the 
yx out of trust income would consume 
the income for four years and result in 
alarger total tax liability for the trust, 
pecause the trust income withheld to pay 
the capital gains tax would be liable for 
jnome tax. Another factor is that the 
bik of the principal cannot be sold 
without the consent of two beneficiaries, 
and a beneficiary would be reluctant to 
give consent where it would cut off in- 
ome for an appreciable period. It is 
inferred that the settlor did not intend 
tht capital gains of the trust principal 
le placed in such jeopardy. 


PowERS — Limitations — Prohibi- 
tion against Administrator Dealing 
with Estate not Applicable to Heir 


Oklahoma—Supreme Court 
Re Baker v. Finnell, 253 P. (2d) 1064. 


Decedent, intestate, was survived by 
hr husband and several brothers and 
sisters. The husband, who qualified as 
administrator, was entitled to one-half 
the estate, consisting principally of a 
farm, while the brothers and sisters were 
entitled to the other half. The collateral 
rdatives appointed an attorney to repre- 
sent them and to negotiate for an immedi- 
ate cash settlement. The parties’ attor- 
neys, who sometime subsequently became 
law partners, agreed upon a price and 
the collateral heirs assigned and deeded 
all of their interests in the estate of the 
decedent to the husband-administrator. 


Within a year the husband died and 
the brothers and sisters sued his ad- 
ministrator to cancel their assignments 
and deeds on two grounds: (1) the as- 
signments and deeds had been obtained 
by fraud and deceit and (2) the acquisi- 
tin of their interests contravened the 
statute providing “no executor or ad- 
ministrator must directly or indirectly, 
purchase any property of the estate he 
represents, nor must he be interested in 


any sale.” The trial court held for the 
defendant, refusing to cancel the deeds. 


HELD: Affirmed. As to the first point, 
it appeared that there was no misrepre- 
sentation on either side, no concealment 
of material facts, the price paid was fair 
and adequate, no undue influence was 
exerted and each of the sellers was sui 
juris and under no disability. 


As to the second point, the statute was 
not applicable since the property pur- 
chased belonged to the heir, not to the 
estate. Such transactions should be sub- 
ject to careful scrutiny, but, if they 
air fair and equitable, they will be up- 
held. This test was satisfied. 


REVOCATION — Settlor Could Not 
Revoke Despite Release of Power 
of Appointment in Favor of Estate 


New York—Appellate Division, First Dept. 

Hope v. United States Trust Co., 281 App. 

Div. 52. 

The settlor reserved the income for her 
life. If she was survived by a husband 
he was to receive the income of one-half 
of the trust. On her death the other one- 
half (and on her husband’s death the 
one-half from which he would have re- 
ceived a life income, or the entire prin- 
cipal if she was not survived by her hus- 
band) was to pass outright to the set- 


tler’s issue, or if no issue survived her. 


to her mother, and if the settlor was not 
survived by issue or by her mother, she 
reserved a testamentary power to appoint 
all such principal, and in default of 
such appointment the principal was to 
pass to her surviving sisters and brother, 
or if none survived her to “the persons 
who would correspond to (her) next of 
kin .. . according to the then laws of the 
State of New York .. .” (italics sup- 
plied.) The word “then’ ’referred to the 
date of death of the settlor’s husband if 
he survived her, or to the date of the 
settlor’s death if he predeceased her. 


The settlor expressly waived the power 
to revoke the trust and it was recited 
that one of the conditions upon which 
the trustees accepted the trust was that 
the settlor waived such right. The settlor 
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also reserved the. power to withdraw 
$50,000 from the principal which power 
she exercised previously. She now sought 
to partially revoke the trust in respect of 
another $50,000 under New York Per- 
sonal Property Law Sec. 23 with the 
written consent of her only son and her 
only living brother and sisters. 


Before delivering the instrument for 
such revocation she had released her 
general testamentary power of appoint- 
ment and stated in the instrument of 
release that she “retained” a _ special 
power in trust to appoint the principal 
of the trust to her executors or admin- 
istrators reciting further that such “re- 
tained” power was to be deemed an im- 
perative power, the performance of 
which might be compelled by her execu- 
tors or administrators for the benefit of 
her estate. The settlor contended that 
she had the necessary consent of all per- 
sons beneficially interested. 


HELD: A remainder was created in 
the persons who would be the settlor’s 
next of kin at the time of her death. Ap- 
plying the criteria in Richardson v. 
Richardson, 298 N. Y. 135, such remain- 
der was not destroyed by the release 
of her testamentary power of appoint- 
ment. She could not by such release give 
herself what she had not retained when 
the trust was established, namely, the 
power during her life to cut off the re- 
mainders in her next of kin as of her 
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death and thus regain what she had ex- 
pressly renounced — viz: any claim to 
the principal during her life. 


The statute which authorized the re- 
lease of powers of appointment was not 
intended to enable a settlor by unilateral 
action in her lifetime to convert a re- 
mainder to others, or to her next of kin 
on her death, to a reversion for herself 
or her estate. She had made a complete 
disposition of the trust property with 
remainders at her death which she had 
power to change only by affirmative act 
and then only by testamentary change. 


REVOCATION — Will Revoked by 
Nullifying Unexecuted Carbon 


Pennsylvania—Supreme Court 
Kehr Estate, 95 A. (2d) 647. 


Testatrix executed her will in 1942. 
Her attorney refused to give the will 
to her until she paid his fee, but gave 
her an exact, unexecuted, carbon copy. 
The will gave the estate principally to 
charity and made no provision for testa- 
trix’s daughter, her only child. Testatrix 
died in 1951 and the will was probated 
by her attorney’s son who was named 
executor. Thereafter, the carbon copy 
was found in a bureau drawer in testa- 
trix’s bedroom and produced by the 
daughter. At the top of the first page in 
testatrix’s handwriting were the words: 
“Null and Void — S. H. K.” There were 
corrections of spelling and an “x” had 
been drawn through three dispositive 
paragraphs. 


Her attorney testified that he had re- 
ceived two letters from her in 1946 which 
he could not find in which she stated 
that her will was null and void and had 
been cancelled and that she intended to 
make a new will through another lawyer. 
Memoranda in her own handwriting con- 
taining data for a new will was also 





found. The lower court sustained the 
probate of the will and held that the 
revocation was ineffective. 


HELD: Reversed. A will may, by 
statute, be revoked by some other writing 
declaring the same executed and proved 
in the manner required of wills. No par- 
ticular form or specific kind of language, 
instrument, or writing are required; the 
words, “Null and Void” amount to a 
declaration of revocation, and the initials 
of the testatrix constitute a signing at 
the end thereof. The revocation must 
refer to the will and not to the carbon 
copy, since the copy had no validity. 
This is confirmed by the fact that she 
could not obtain her will to revoke or 
cancel it, by her letter saying that her 
will was null and void and cancelled and 
that she intended to make a new will. 


SPOUSE’S RIGHTS — Renunciation by 
Court when Widow Incompetent 
— Acceptance of Compromise Plan 
Proposed by Other Legatees 


Virginia—Supreme Court of Appeals 

First National Exchange Bank v. Hughson, 74 

S.E. (2d) 797. 

Testator willed to his wife the income 
from about one-twelfth of his estate with 
right of encroachment on the corpus of 
such portion for her benefit only upon 
harsh conditions. She was hopelessly in- 
sane when he died. Her guardian insti- 
tuted suit to have the court renounce 
the will on her behalf, and it also on its 
own initiative filed a renunciation on 
behalf of its ward. By such renunciation, 
the widow would receive one-half of the 
testator’s personal property, of which his 
estate chiefly consisted. 


The other legatees under the will op- 
posed any renunciation and instead pro- 
posed several plans affording to the 
widow a beneficial interest in a larger 
portion of the testator’s estate than the 


A coronation exhibit in the lobby of Malden (Mass.) Trust Co. This is one of the bank’s 
regular series of local industrial and business exhibits. Because of the British origin of the 
firm, Crosse & Blackwell Co. chose the coronation theme. 


382 


will gave her. The lower court accepted 
one of these plans, and the guardian ap.| 
pealed. 


HELD: Renunciation decreed. The 
guardian had no power to renounce the 
will on behalf of its ward. A court of 
equity is not authorized by statute to 
accept or enter into a business arrange. 
ment or agreement with other legatees 
under the will which neither renounce;'| 
the provisions of the will nor allows them| 
to operate as drawn by the testator. As!) 
the interest bequeathed to the widow was |, 
so much less than what she would re. | 
ceive on renunciation, “clearly, without | 
more, it was to her decided interest that | 
renunciation be had,” and such renuncia. 
tion must be decreed. 


TAXATION — Estate & Inheritance — ” 
Claims — Payment of Debts and| 
Taxes Where Power of Appoint. | 
ment Exercised under Marital De-| 
duction Trust 


Pennsylvania—Supreme Court 
Anderson Estate, 95 A. (2d) 674. 


Husband had a general testamentary 
power of appointment over one-half of 
the estate of his wife in connection with 
a marital deduction trust for him. His 
will first directed the payment of his 
debts and then gave the residue of his 
estate “including such property over 
which I shall be given the power of ap- 
pointment” in the will of his wife, equal- 
ly to his six children. The appointed| 
property was taxable in his estate for) 
Federal estate tax purposes but was not 
taxable in his estate under the Pennsyl-| 
vania Inheritance tax law. His will also! 
provided that all death taxes on property| 
passing under the will should be paid 
from the residuary estate. 


His individual estate was insufficient 
to pay his debts and the Federal estate! 
taxes on the appointed estate. At the 
audit of the wife’s estate, the husband's 
creditors contended that there was 2 
blending of his individual estate and the 
appointed estate thus making the ap- 
pointed estate available for their claims. 


The husband’s beneficiaries contended | 
that the estate tax should be paid solely” 
from the individual estate without ap- 


portionment. The lower court rejected” 
both of these contentions and_ the 


creditors and beneficiaries of husband” 


appealed. 
HELD: Affirmed. Testator 


intended | 
his just debts should be paid out of his) 
individual estate and all the rest of his” 
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pointed property should go to the chil- 
dren. Only when the testator specifically 
or by clear implication so states or wher¢ 


he first blends the appointed estate with i 


his own and thereafter directs the pay: 
ment of his debts and legacies is theré 
a blending of the individual and appoint — 
ed estates. The gift of the residue blended 
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the two estates so that all of the estate 
taxes must be paid from the combined 
residuary estate. Under the Pennsylvania 
Tax Apportionment Act of 1951, the 
beneficiaries of the appointed property 
must bear and reimburse the executors 
for their proportionate shares of the 
estate taxes. 


WiLLs — Construction — Extrinsic 
Evidence Admissible to Clarify 
Ambiguous Bequest 


Michigan—Supreme Court 
Goembel v. Bonine, 336 Mich. 73. 


Plaintiff, an attorney, prepared a will 
for the testatrix, in which he was the 
beneficiary of a bequest in “the sum 
of Twenty-five ($2500.00) Dollars,” and 
in which the testatrix stated that “the 
bequest is made out of friendship and 
to pay him for services rendered to me 
and for services rendered in settling the 
estate of my late husband.” Plaintiff was 
named executor and upon taking office 
in that capacity filed a bill in chancery 
for construction of the above provision, 
claiming that the clause should be con- 
strued to give him $2,500. Residuary lega- 
tees, as defendants, claimed that the 
bequest was so vague as to be without 
meanirg, was void for uncertainty, and 
under the most favorable construction the 
plaintiff should receive under it only $25. 


The court permitted extrinsic evidence, 
which showed that plaintiff had lived 
in the home of decedent and her deceased 
husband and that a great friendship had 
developed between them, that plaintiff 
had represented decedent with respect 
to the settlement of her late husband’s 
estate without compensation and that he 
had attended to her legal affairs without 
charge. 


HELD: For plaintiff. Extrinsic evi- 
dence is admissible touching upon those 
matters expressly mentioned in the will 
as to testatrix’s reasons for making the 
bequest. Where the terms of a will are 
ambiguous the words and phrases used 
are interpreted in the light of surround- 
ing facts and circumstances. From such 
extrinsic evidence it is clear that the 
services rendered by plaintiff in this case 
have not been paid for, but are worth 
very much more than $25, and in fact 
probably worth the $2500 mentioned in 
figures in the parenthesis in the clause 


WILLs — Construction — Real Es- 
tate Sold to Satisfy Cash Legacies 


Indiana—Appellate Court 
In re Retseck’s Estate, 110 N.E. (2d) 749. 


The question involved was whether real 
estate of the decedent should be sold to 
satisfy cash legacies made by the will, 
since the amount of personal property 
) Was insufficient for that purpose. In items 
}4 through 11 the testatrix made cash be- 
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quests using the words “I hereby give, 
devise and bequeath .. .” in each in- 
stance. In item 12 the testatrix gave 
away her jewelry, using the words “give, 
devise and bequeath.” 


Item 13 was as follows: “I hereby 
give, devise and bequeath all my per- 
sonal property to my beloved niece... 
and she shall divide the same among the 
relatives, share and share alike.” Item 14 
read “After the foregoing bequests have 
been taken care of, should there be any 
surplus remaining, I hereby give and be- 
queath same to the Orphanage for Girls 
of the Fort Wayne. Diocese and the For- 
eign Missions, share and share alike.” 


One of the heirs at law claimed that 
the testatrix died intestate as far as 
the real property was concerned, claim- 
ing that item 13 applied only to household 
goods and chattels and item 14 applied 
to the residue of the personal property 
only. The lower court held that item 14 
of the will covered real estate and that 
it should be sold to satisfy cash be- 
quests. 


HELD: Affirmed. Ambiguous wills 
shall be construed in such a manner that 
will avoid partial intestacy. Since the 
testatrix left no personal property out 
of which the cash bequests could be satis- 
fied, she must have meant to vest her 
real estate in the Orphanage and Mis- 
sions subject to the payment of debts 
and legacies. There is no significance to 


the lack of the word “devise” in item 
14, 
WILLs — Construction — Rule in 


Shelley’s Case Applied 


Texas—Supreme Court 
Sybert v. Sybert, 254 S.W. (2d) 999. 


The will of the testator left property 
to his wife for life and at her death to 


lor 


his son “(a life estate only, to manage, 
control and use for and during the term 
of his natural life, and after the death 
of my said son, Fred Sybert, to vest in 
fee simple in the heirs of his body) .. .” 
The son died intestate and without issue 
but survived by his wife. 


HELD: The son’s wife was entitled to 
the property because of the rule in 
Shelley’s Case. The language, “a life 
estate only, to manage, control and use 
for and during the term of his natural 
life” is but a statement of the incidents 
of ownership and does not indicate that 
the words “heirs of his body” were not 
used in their usual and technical sense. 


NOTE: The Court recognized that 
Texas is one of the few states that still 
applies the rule in Shelley’s Case but 
refused to change it judicially. A con- 
curring opinion urged the legislature to 
abrogate the rule by statute. 


WILLs — Probate —- Competency of 
Non-Intervention Executor to Wit- 
ness Will — Invalidity of Provision 
Cannot be Raised on Contest 


Washington—Supreme Court 
In re Estate of Wiltzius, 142 Wash. Dec. 137. 


In addition to a claim of lack of testa- 
mentary capacity and undue influence, 
contestants contended that the will was 
not properly attested because it was a 
non-intervention will,* witnessed by one 
named executor, and that a non-inter- 
vention executor has such broad powers, 
and such a personal interest under the 
will as to render him incompetent as an 
attesting witness. 


*Under a Washington statute, a will, if the tes- 
tator so provides, may be settled by the executor 
without court intervention, after probate, the filing 
of an inventory, and proof that the estate is sol- 
vent. 
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HELD: Findings of Trial Court that 
the testator was competent to make a 
will, affirmed. Burden of proof was on the 
contestants, and they failed to meet it. 


One named as non-intervention execu- 
tor is not incompetent to be an attesting 
witness. Such an executor is not entirely 
uninhibited, or free from supervision by 
the courts. If a non-intervention execu- 
tor fails to execute the trust faithfully, 
he may be cited into court by any heir 
or creditor, and administration may be 
required as in the administration of 
estates. 


The question whether the will is in- 
valid because it contains an unlawful 
restraint against alienation, cannot 
properly be raised in a will contest. 
Questions that may be raised in probate 
or will contest proceedings are: (a) 
testamentary capacity; (b) undue in- 
fluence; (c) fraud; or (d) “any other 
cause affecting the validity of the will.” 
“Validity,” as used in the last clause, has 
reference only to the genuineness or 
legal sufficiency in form, contents and 
compliance with statutory requirements 
as to execution. It does not relate to the 
operative effect of the will or the period 
of its operation. 






WILLs — Probate — Party Who 


Might be Appointed Administrator 


Not Entitled to File Caveat 


United States—Court of Appeals, 
District of Columbia Circuit 
Kimberland v. Kimberland, No. 11554, decided 

March 19, 1953. 





Appellant was the husband and ap- 
pellee the son of decedent. Her purported 
will left her entire estate to appellee- 
son who offered the will for probate. Ap- 
pellant-husband filed a caveat alleging 
incapacity of the testatrix and also 
fraud and undue influence. Appellee-son 
moved to dismiss the caveat on the ground 
that appellant-husband lacked the neces- 
sary interest in the estate inasmuch as 
he would take the same share of the 
estate whether the will is or is not sus- 
tained. 





Appellant-husband based his claim on 
D. C. Code Sec. 20-204 which provides 
that if the intestate leaves a surviving 
husband and child, administration shall 
be granted either to the surviving hus- 
band or the child, subject to the discre- 
tion of the court. District Court granted 
appellee-son’s motion. 


HELD: Affirmed. Code Sec. 19-307, 
which provides that “any party in in- 
terest” may file a caveat opposing ad- 
mission of a will to probate, has been 
construed to mean that the interest which 
a person must possess to enable him to 
assail the validity of a will is such that 
had the testator died intestate he would 
be entitled to a distributive share dif- 
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ferent from what he would be entitled 
to if the will were held valid although 
it is possible that if the will were set 
aside the court might have appointed 
appellant-husband rather than appellee- 
son as administrator. The mere possibility 
of an opportunity to perform such ser- 
vice does not make one “a party in in- 
terest.” 


WILLS Probate — Unattested 
Changes Ineffectual — No Revoca- 
tion Intended 


Missouri—Supreme Court 
Woodson v. Woodson, 255 S.W. (2d) 771. 


Testatrix executed a will on December 
11, 1989 and died on July 7, 1948. She 
had prepared the will herself partly type- 
written and partly written in ink. It was 
obvious that at some time prior to her 
death she had changed the amounts of 
certain bequests by writing over the 
original figures. Moreover she had, in 
1945, added an explanatory paragraph 
to the will in which she stated that she 
had made changes in gift amounts. Suit 
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was brought to contest the will on the 
ground that the changes and oblitera- 
tions, which were not reattested, had re- 
voked and nullified the will. 


The trial court held that the origina] 
attested will with its original figures 
was the last will of testatrix, with the 
exception of one paragraph which was 
rejected on the ground that the original 
amount specified therein could not be de- 
termined. 


HELD: The changes in the will were’ 
ineffectual because the will was not there- 
after attested as required by statute. 
However, the explanatory clause clearly 
disclosed testatrix’ intention not to re- 
voke her original will as a testamentary 
instrument. The changes made came with- 
in the doctrine of dependent relative 
revocation. While testatrix intended to 
change the amounts of original bequests, 
yet since the attempted changes were in- 
operative for failure to have the will 
reattested, the amounts originally speci- 
fied in the will remained in effect if as- 
certainable. 
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